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Greetings to all members of the School Law Section.
| would first like to wish all of you ajoyous holiday season from the entire Executive Committee.

Because of feedback received at this year’s retreat, suggestions by members, and requests, we have contract-
ed with the La Cantera Resort for the 2001 School Law Retreat. The dates are July 13th and 14th. Thisis a
wonderful facility. It islocated on a hill overlooking San Antonio and is contiguous to Fiesta Texas. The resort
has numerous pools, a pool slide and waterfall, an exercise facility and numerous other amenities. We were
able to negotiate a reduced rate of $160 a night. Please mark your calendar and plan to attend.

In conjunction with the retreat, | would like to thank Andy Ramzel and Kevin Lungwitz who have agreed to
serve as co-chairs for the CLE for the retreat. Please give them assistance if they ask. They have aready
roughed out an excellent program and will be asking for help speaking. Thanks also to Bill Armstrong who
has agreed to coordinate the golf.

For your calendars, you may want to note that the UT School Law Conference is scheduled for March 1st and
2nd. It will be held at the Hyatt Regency on Town Lake in Austin.

The State Bar has asked all attorneys to be sure to turn in your estimated pro-bono hours to them. If we don’t
do this, it ismore likely that the Bar would propose mandatory pro-bono.

Asafina word, | would again like to thank the members of the Section Newsletter Committee and those who
have contributed articles. This newsletter isreally high quality and is awonderful benefit to Section members.
Thanks to all of you.

Season’s greetings and best wishes for an excellent New Year.

Roger Hepworth

Henslee, Fowler, Hepworth & Schwartz, L.L.P.
816 Congress Avenue, Suite 800

Austin, Texas 78701

(512) 708-1804



Re: School Law Newsletter

Dear Members:

On behalf of the Editorial Board of the School Law Newsletter, | would like to offer the opportunity to our school law section col-
leagues to be a contributing editor to the School Law Newsletter. The newsletter, which is published three times a year, is always solicit-
ing papers on topics that will be of interest to our membership.

When preparing your articles, please adhere to the following guidelines:

FONT: Times New Roman, 12 point

TITLE AND AUTHOR NOTE: Center titlesin Times New Roman 16 point, bold. Below that in italicized Times New Roman 12
point should be author’s name, next line should be author’s firm and below that can be, if desired, author’s city and state. Below that, if

desired, can be author’'s e-mail address.

SECTION TITLES: Bold, upper and lower cases, flush left to the margin. Do not number sections or put paper in outline form.

FOOTNOTES/ENDNOTES: Endnotes should be used in lieu of footnotes. Endnotes should be arabic numbered and double spaced.

Case cites should be italicized

LENGTH: A suggested length is 3,750 words to 6,000 words, not including title and endnotes (approximately 4-6 pages in the
Newsdletter). Draft articles being submitted to editors can be double spaced, but the final version should be single spaced.

SUBM I SSION: Authors should submit both a hard copy and floppy disk in either Word or Word-compatible format to the editor. The
edited disk should be submitted with the final hard copy for publishing.

If you wish to submit a paper for possible publication, please direct it either to my attention or to my Co-Editor, Ms. Debbie Esterak.

Very truly yours,

Karen L. Johnson, Co-Chair
School Law Newsletter
Bracewell & Patterson L.L.P.
Suite 4000, Lincoln Plaza
500 N. Akard Street

Dallas, Texas 75201-3387
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A SCHOOL DISTRICT PEACE OFFICER PRIMER

By Andy Ramzel
McGinnis, Lochridge & Kilgore, L.L.P.
aramzel @mcginnislaw.com

In 1973, the Texas Legislature enacted a statute authorizing
school boards to employ campus security personnel and peace
officers.* Former section 21.483 of the Texas Education Code,
entitled “ Campus Security Personnel, “isthe predecessor of the
current statute, Texas Education Code § 37.081, “School
District Peace Officers and Security Personnel.”

Approximately ten percent of Texas school districts have
exercised their authority to commission peace officers.? As of
May 2000, 113 Texas school districts currently have 1272
active commissioned peace officers. Thus, each Texas school
district police department currently employs an average of 11.2
officers.

Jurisdiction

Article 2.12 of the Texas Code of Criminal Procedure out-
lines who is a“ peace officer” for purposes of the criminal jus-
tice system in Texas. Included in the laundry list of peace offi-
cers are “officers commissioned under Section 37.081,
Education Code.”® Thus, commissioned school district police
officers hold the same “peace officer” status as sheriff’'s
deputies, constable’s deputies, municipal police officers, and
state troopers.*®

Although school district police officers are equal to other
law enforcement officials as peace officers, their jurisdiction
may be limited. A police officer’s jurisdiction is both the geo-
graphic boundary in which she can lawfully perform her peace
officer duties and the day-to-day duties she is authorized to
perform. Peace officers should have clearly defined jurisdic-
tions because acts performed outside an officer’s jurisdiction
may be subject to challenge, typically through motions to sup-
press evidence obtained as a result of an officer’s conduct.®

In the original 1973 statute, the scope of school district
peace officers’ jurisdiction was quite limited. School district
“campus security personnel” were “vested with all the powers,
privileges, and immunities of peace officers’ so long as they
were “on the property under the control and jurisdiction of the
district or otherwise in the performance of [their] duties.”” The
statute clearly vested officers with broad peace officer jurisdic-
tion while on school property. On the other hand, the “ other-
wise in the performance of his duties’ jurisdiction was quite
vague.

Since 1973, the jurisdictional aspects of the school district
peace officers statute have been amended twice. In 1993, the
Texas Legislature amended the jurisdictional statute, expand-
ing school district peace officers' potential jurisdiction as that
jurisdiction “determined by the board of trustees’ and may
include “all territory in the boundaries of the school district and
all property, real and personal, outside the boundaries of the
district that is owned, leased, or rented by or otherwise under
the control of the school district and the board of trustees that
employ the peace officer”® In 1995, the Texas Legidature
required school district boards of trusteesto determine both the

jurisdiction of peace officers and security personnel.® That
jurisdiction “may include all territory in the boundaries of the
school district and all property outside the boundaries of the
district that is owned, leased, or rented by or otherwise under
the control of the school district and the board of trustees that
employ the peace officer or security personnel.”*

Every school board that employs peace officers should
adopt a policy clearly defining the jurisdiction of its officers
because the scope of a school district peace officer’s jurisdic-
tion is not automatic. “The jurisdiction of a peace officer or
security personnel under this section shall be determined by the
board of trustees © ” Without board determination, no juris-
diction may exist. The geographic jurisdiction usually will fol-
low the statutory-maximum jurisdiction permitted under the
Education Code: “The jurisdiction of peace officersisal terri-
tory within the boundaries of the District and all property, rea
and personal, outside the boundaries of the District that is
owned, leased, or rented by or otherwise under the District's
control.”

Law Enforcement and Administrative Duties

In addition to defining geographic jurisdiction, school
boards should address through policy the duties assigned to its
officers. The Education Code specifically anticipates that
school district officers will accomplish both law enforcement
and administrative tasks. “A school district peace officer shall
perform administrative and law enforcement duties for the
school district as determined by the board of trustees of the
school district. Those duties must include protecting (1) the
safety and welfare of any person in the jurisdiction of the peace
officer; and (2) the property of the school district.”*?

Law enforcement authority regularly delegated to school
district peace officers include the following:

(1) Enforce all applicable sections of the Texas Education
Code.

(2) Prevent and investigate violations of law, ordinances, or
District policy that occur on District property, at school
zones and bus stops, or at District functions; that
involve District vehicles or buses; or that involve
offenses against the District or against District employ-
ees or Board members in their capacity as District
employees or Board members.

(3) Serve search warrants in connection with District-relat-
ed investigations and arrest warrants in compliance
with the Texas Code of Criminal Procedures.

(4) Take juveniles into custody as provided by the Texas
Family Code.

(5) Arrest suspects consistent with state and federal statu-
tory and constitutional standards governing arrests,
including arrests without warrant for offenses that
occur in the officer's presence or under the other rules
set out in the Texas Code of Criminal Procedures.

(6) Patrol streets in connection with the performance of



duties provided by this policy, and engage in traffic
enforcement activities on streets, highways, and road-
ways within the jurisdiction set out by this policy.

(7) Engage in activities and programs approved by the
Superintendent or designee designed to prevent or deter
crimes against District property or District employees,
students, and visitors.

(8) Carry weapons as directed by the chief of police and
approved by the Superintendent or designee.

(9) Assistin providing traffic and parking control at athlet-
ic events, at school closings or openings, or at any other
time deemed necessary by the Superintendent or
designee to ensure the safety and welfare of students,
staff, and District patrons.

(10) Enforce laws relating to the safe operation of school
buses.

(11) Enforce all laws, including municipal ordinances,
county ordinances, and state laws within another law
enforcement agency's jurisdiction while temporarily
assigned to that agency.

(12) Where appropriate, coordinate and cooperate with
commissioned officers of al other law enforcement
agenciesin law enforcement matters consistent with the
Board's policy.

(13) Participate in judicial proceedings.

Administrative Duties

School boards should also consider what administrative
duties its peace officers should perform. Some school district
police officers perform specialized or long term investigations.
Some conduct sexual harassment investigations for human
resources departments. School district police departments may
be asked to perform administrative (i.e., non-law enforcement)
investigations because of their officers' training and experience
in investigative techniques; the apparent control, authority, and
seriousness they bring to asituation; and their immediate avail-
ability to conduct the investigation.

School districts are divided on their approaches to adminis-
trative duties. Some local board policies do not appear to make
an express determination of what administrative duties their
officers can perform. Other districts' policies grant peace offi-
cers “authority to investigate violations of District rules and
regulations as requested by the District administration and par-
ticipate in administrative hearings concerning the alleged vio-
lations.”** Because the Education Code suggests that adminis-
trative duties will be “determined by the board of trustees of
the school district,” the adoption of a policy specifically
authorizing peace officers to perform administrative tasks is
advisable.

Public Information Requests

School districts receive numerous requests for public infor-
mation each year. Certain requests may seek, either intention-
aly or unintentionally, information held by the school district
police department. Certain law enforcement information held
by alaw enforcement agency is exempt from public disclosure
if:

(1) it deals with the “detection, investigation, or prosecu-
tion of crime”’ and the release of the information would

interfere with the detection, investigation, or prosecu-
tion of crime;

(2) it deds with the “detection, investigation, or prosecu-
tion of crime” and the investigation did not result in
conviction or deferred adjudication; or

(3) itisinformation that (a) is prepared by an attorney rep-
resenting the state in anticipation of or in preparation
for criminal litigation; or (b) reflects the menta impres-
sions or legal reasoning of an attorney representing the
state.

In addition, an internal record or notation of alaw enforce-
ment agency or prosecutor that is maintained for internal usein
matters relating to law enforcement or prosecution is excepted
from public disclosure if:

(1) release of the internal record or notation would inter-
fere with law enforcement or prosecution;

(2) the interna record or notation relates to law enforce-
ment only in relation to an investigation that did not
result in conviction or deferred adjudication; or

(3) the internal record or notation (a) is prepared by an
attorney representing the state in anticipation of or in
the course of preparing for crimina litigation; or (b)
reflects the mental impressions or legal reasoning of an
attorney representing the state.

The law enforcement record exception is permissive. It may
be waived by a school district if it so chooses. However, the
school district police department may share law enforcement
records with school district administrative personnel for usein
administrative actions without waiving the law enforcement
exception to public disclosure. As a general rule, “the transfer
of information within a governmental body or between gov-
ernmental bodies is not necessarily a release to the public for
purposes of the Public Information Act.”** This may be an addi-
tional reason for the school board to explicitly adopt a policy
authorizing peace officers to perform and assist in administra-
tive duties.

Confidential Information: Juvenile Records

Some information held by the school district police depart-
ment may be confidential by law and cannot be released to the
public. For example, juvenile law enforcement records that are
maintained by a law enforcement agency may be confidential
by statute depending on the date the juvenile conduct occurred.
Three time periods are critical in determining whether juvenile
law enforcement records are confidential: conduct that
occurred before January 1, 1996; conduct occurring between
January 1, 1996 and August 31, 1997; and conduct occurring
after August 31, 1997.

Juvenile law enforcement records concerning conduct that
occurred before January 1, 1996 are confidential under former
section 51.14(d) of the Texas Family Code.”

In 1995, the Legislature replaced section 51.14 of the
Family Code with section 58.007 and omitted the language in



former section 51.14(d) that made juvenile law enforcement
records confidential.®® Following the Legislature's statutory
change, the Attorney General held that section 58.007 of the
Family Code does not make confidential juvenile law enforce-
ment records concerning juvenile conduct occurring on or after
January 1, 1996.*

In 1997, the Legislature amended the Family Code, super-
seding in part Open Records Decision No. 644 (1996) and
making juvenile law enforcement records expressly confiden-
tial under section 58.007(c) of the Family Code: “[L]aw
enforcement records and files concerning a child and informa-
tion stored, by electronic means or otherwise, concerning the
child from which a record or file could be generated may not
be disclosed to the public . .. ”®

Section 58.007(c) only applies to juvenile law enforcement
records concerning conduct that occurred on or after
September 1, 1997. In summary, juvenile law enforcement
records maintained by alaw enforcement agency are confiden-
tial by statute except for conduct occurring between January 1,
1996 and August 31, 1997.%

Confidential Information: Sexual Har assment
I nvestigations

In addition to juvenile records, the names of the witnesses
and their detailed statements provided as a result of a sexual
harassment investigation are confidential by law.22 In Morales
v. Ellen, the court recognized the difficulty in getting adults to
come forward with complaints of sexual harassment. For this
reason, the court emphasized public policy "dictates that we
treat sexual harassment investigations, victims and witnesses
so as to promote full disclosure of improper conduct and
prompt resolution of valid complaints."* Ellen holds that wit-
ness names and statements contained in a police department
sexual harassment investigation file are not subject to public
disclosure under the Public Information Act pursuant to the
Act's confidentiality exception.”

Confidential Information: Child Abuse Investigations

Local law enforcement officers, including school district
police officers, may be involved in the detection and investiga-
tion of child abuse. School district police are a “local law
enforcement agency” for purposes of receiving required reports
of child abuse.® If a school district police department receives
a report that “a person responsible for the a child's care, cus-
tody or welfare,” which includes any school personnel or vol-
unteer at the school,” may have been the person who abused or
neglected the child, then that report must be referred immedi-
ately to the Texas Department of Protective and Regulatory
Services®

Local law enforcement agencies, like school district police
departments, can assist with and, at times, may take the lead in
conducting child abuse investigations.® The information
obtained in an investigation of aleged or suspected child
abuse, however, is confidential. Any report that alleged or sus-
pected abuse or neglect of achild has occurred or may occur is,
by statute, confidential.® Likewise, the identity of the person
making the report is confidential .** Finaly, the files, reports,
records, communications, audiotapes, videotapes, and working

papers used or developed in an investigation are confidential .*?
School district peace officers must be sensitive to their dual
duties to maintain the confidentiality of information obtained
in a child abuse investigation while simultaneously fulfilling
their role of keeping appropriate school district personnel
updated on the status of an investigation and the possible need
for administrative action—-suspension or termination—against
the employee.®

Outside Employment

School districts must approve any off-duty law enforcement
activities of its peace officers.* The district’s board of trustees
must determine the scope of both on-duty and off-duty law
enforcement activities of a school district peace officer.® In
addition, school districts “must authorize in writing any off-
duty law enforcement activities performed by a school district
peace officer.”* Typical policies do not allow district officersto
provide law enforcement or security services for an outside
employer without prior written approval from the chief of
police and Superintendent or designee.*’

Memorandum of Understanding and Assisting Other
Jurisdictions.

School district police departments and law enforcement
agencies with overlapping jurisdiction must have in place com-
munication and coordination agreements. Under Section
37.081(g), a school district police department must enter a
“memorandum of understanding” with the law enforcement
agencies with which it has overlapping jurisdiction that out-
lines reasonable communication and coordination efforts
between the department and the agencies.®

The Education Code also encourages assistance between a
school district, its peace officers, and other law enforcement
agencies. School districts may contract with other political
subdivisions to allow school district peace officers to assist
other law enforcement agencies.® In a contract, a school dis-
trict and another political subdivision can enlarge school dis-
trict peace officers jurisdiction to include al territory in the
jurisdiction of the poalitical subdivision.®

Chief of Police

In 1995, the Texas L egislature added requirements concern-
ing the school district chief of police. By statute, the chief of
police reports to the superintendent or the superintendent’s
designee and is accountable to the superintendent.” The chief
of police or the chief’s designee supervises school district
police officers, who must be licensed by the Commission on
Law Enforcement Officer Standards and Education.*

Texas Occupations Code

The licensing requirements for peace officers and other laws
pertaining to peace officers were formerly located in Chapter
415 of the Texas Government Code. The 1999 Legislature
recodified different statutes applicable to various professions to
the newly-enacted Texas Occupations Code. Chapter 1701 of
the Texas Occupations Code pertains to all law enforcement
officers, including school district peace officers. Included
under this chapter are various statutes relating to the



Commission on Law Enforcement Officer Standards and
Education; training programs and schools; license require-
ments, disqualifications, and exemptions, continuing education
and yearly weapons proficiency; employment records; and dis-
ciplinary procedures.®
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Child abuse investigations may create conflict for school district police
officers because their law enforcement duty to keep child abuse investiga-
tion information confidential may compete with their administrative duty
to keep the administration appropriately informed. The potential for con-
flict derives from the highly confidential nature of child abuse investiga-
tion information. The Family Code creates a system whereby child abuse
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panying text. Governmental bodies should be able to share information
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istrators can obtain and use child abuse investigation information from
their own police department. In at least one case involving the termination
of teacher’s contract, the hearing examiner ruled that the teacher could not
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school district or student witnesses. See Order on Respondent’s Motion to
Compel, Spring Branch Independent School District v. Charles Trammell,
TEA Docket No. 024-LH-1199. Likewise, the hearing examiner denied
the school district administration the ability to use the police department’s
child abuse investigation information to prepare for or use during the hear-
ing. Id.
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. See Tex. Occ. Cope ANN. 88 1701.001 through 1701.965 (Vernon 2000).



Two-part article
Beyond Four Corners?

Employment contracts do not stand alone in Texas.
Extracontractual sources such as district policies, board
actions, and even administrative decisions can affect the con-
tractual rights and duties of districts and employees. Of the
several issues attorneys face in construing employment con-
tracts, two significant ones are discussed in this two-part arti-
cle. The first part of the article examines the Commissioner’'s
jurisdiction under Texas Education Code, section 7.057 and the
impact of recent decisions on the appeal of con involving
employment contracts and school district policies. The second
part of the article examines the interplay of contracts and poli-
cies on supplemental duties, specificaly at what point the pro-
tections of an employment contract extend to protect a proper-
ty interest in an assigned supplemental duty.

Contract Policy I ncorporation
Author: Michael J. Currie

Each and every year, thousands of teachers in Texas sign a
new contract; however, the vast majority of them probably
never read the contract or understand its implications. With the
exception of a decreasing number of teachers on continuing
contracts, most teachers sign a contract every year or so.
Typicaly, these contracts contain a clause that requires each
employee to “comply with, and be subject to, state and federal
law and District policies, rules, regulations, and administrative
directives as they exist or may hereafter be amended.” As the
reader will see, the Commissioner of Education has confused a
relatively clear area of the law through his recent decisions.

Historically, the preeminent case cited often as the general
rule is Arlington 1SD v. Weekley, et vir., 313 SW.2d 929 (Tex.
App.—Fort Worth, 1958, r.n.r.e.) [Weekiey]. The general rule,
as written in that case, is that “regulations adopted by a school
board prior to the making of a contract with a teacher, which
are known or ought to have been known to the teacher when he
enters into the contract, form part of the contract and the
teacher’s employment is subject thereto.” Id at 930. Ironically,
the policy in question in this case is one that no district would
adopt today. This policy required ateacher to quit her teaching
position if she became pregnant during her contract term. Id at
930. Despite the questionable policy at issue, the rule that
derived from Weekley was based on pure contractual analysis.
The contract stated that the teacher would abide by the rules
and regulations adopted by the Board of Trustees. See Id at
929-930. The Board had adopted the regulation at issue in this
case prior to the contract formation. Id at 929. Therefore, the
teacher was required to abide by this regulation. From this
bright line beginning, an erosion of the incorporated policies
rule has occurred over the years. But, as is often the case, the
erosion has not been consistent across the board.

In the past few years, numerous Commissioner of Education
decisions have addressed this reoccurring question of what
policies, if any, are incorporated into a written contract. In
Robinson v. Houston 1SD, the Commissioner held that viola-
tions of local school district policies do not provide the
Commissioner of Education with jurisdiction under either

87.057 (a)(2)(A) or 8§7.057 (a)(2)(B) of the Texas Education
Code. Dkt. No. 143-R3-696 (Comm'r Educ., April, 2000)
[Robinson]. This particular case involved a coaching contract
and the corresponding supplemental coaching duties. The dis-
trict initially hired the Petitioner to be the head football coach;
however, he received a teacher contract only and was assigned
the supplemental duties of head football coach. Id at 4. The
Houston ISD policy on supplemental duties indicated that
“supplemental compensation shall be paid to an employee who
is assigned certain extra duties and responsibilities. Such
assignments will be made by the principal and are subject to
cancellation at any time” Id at 4. The Commissioner of
Education discussed the provisions of the written contract at
length and decided supplemental duties were not part of the
coach’swritten contract. 1d at 4. This determination resulted in
a lack of jurisdiction for a 87.057 (a)(2)(B) appedl. Id at 4.
Additionally, the Commissioner decided that a “local board
policy is not a ‘law’ for purposes of appeal under the Texas
Education Code section 7.057 (8)(2)(A) and therefore, the
Commissioner does not have jurisdiction over Petitioner's
grievance concerning the alleged violation of district policies.”
Id at 3.

In Robinson, the Commissioner did not appear to consider
the guidelines raised by Salinas v. Roma 1SD. Dkt. No. 058-
R3-1196 (Comm'r Educ., 1997) [Salinas]. In Salinas,
Petitioner, like Robinson, had supplemental duties as an assis-
tant band director. The district policy, in Salinas, on supple-
mental duties stated that “such assignments may be terminated
for any reason or no reason, at the sole discretion of the dis-
trict.” Id at 3-4. The Commissioner found an ambiguity and a
conflict between this policy and Petitioner’s term contract. I1d
at 4. Respondent in Salinas had the sole ability to terminate the
supplemental duties at-will by policy. By the contract terms,
supplemental duty requirements were not a part of the contract.
Id at 4. In contrast to the district, the Petitioner did not have the
ability to terminate the supplemental duties. Id at 4. Under the
rule of law that contract terms are construed against the drafter
when an ambiguity exists, the Commissioner decided that sup-
plemental duties were part of the term contract. I1d at 4.
Therefore, any attempt to terminate these supplemental duties
would necessarily invoke the protections of Chapter 21, sub-
chapter E, of the Texas Education Code. See ld at 4.

Based on the Salinas rule, the Commissioner in Robinson
should have reached a different result. The policy provisionsin
the two decisions are similar with regard to supplemental
duties and the sole ability to terminate such an arrangement.
Degspite this similarity, the Commissioner in Robinson dis-
missed the contract argument by simply stating that the sup-
plemental duties were not created in a written contract.
Robinson at 4. This dismissal arguably negates the rule stated
in Salinas that you cannot terminate a portion of a term con-
tract. Salinas at 4. The Houston 1SD in Robinson should have
been required to go through the termination/non-renewal
process in Chapter 21, subchapter E, of the Texas Education
Code before removing Petitioner’s supplemental duties asfoot-
ball coach.

It should be noted that the Robinson decision would likely
have been the correct decision if this case had arisen from a
district with policies that are based on the TASB-model.
Houston ISD utilizes policies that are not based upon the



TASB-model. If the case had come from a TASB-model dis-
trict, the local policies at issue would likely have been district
policy DK (local) and DEA (local). A typical DK (local) poli-
cy reads as follows:

“Supplemental Duties. Noncontractual supplemental
duties for which supplemental pay is received may be
discontinued by either party at any time. An employee
who wishes to relinquish a paid supplementa duty may
do so by notifying the Superintendent or designee in
writing. Paid supplemental duties are not part of the
District's contractual obligation to the employee, and an
employee shall hold no expectation of continuing assign-
ment to any paid supplemental duty.” Round Rock 1SD
on-line policy DK (local).

A typical DEA (local) policy reads as follows:

“Supplemental Duties: The Superintendent or designee
may assign noncontractual supplemental duties to per-
sonnel exempt under the Fair Labor Standards Act, as
needed. The employee shall be compensated for these
assignments according to the supplemental duty pay
schedule established by the Board. These assignments
may be discontinued at any time for any reason or no rea-
son, by either party. The assignment of these duties shall
not create any expectation of continued assignment to
that same duty or any other duty.” Round Rock 1SD on-
line policy DEA (local).

Since these policies mention that both parties have the abil-
ity to terminate the supplemental duties arrangement, the
Salinas factor is removed from the equation. If other factors
were equal, then the Robinson decision would have been cor-
rect and consistent with previous Commissioner’s decisions if
TASB-model policies were used. But, asit stands, the decision
in Robinson conflicts with the Salinas decision.

When analyzed in more detail, the results in Robinson are
quite disconcerting with respect to what policies are actualy
incorporated into a contract and what violations of policies
provide TEA with jurisdiction Robinson is a double-edged
sword that can be used by both teachers and districts alike.
Violations of local board policies generaly do not provide
TEA with jurisdiction. But violations of the written contract
do. This position greatly deteriorates the viability of a §7.057

appeal.

The Commissioner’s position in Robinson presents a conun-
drum for attorneys and teachers to decipher. If the TEA only
acquires jurisdiction over what is delineated in a written con-
tract, and violations of district policies are generally not action-
able at the TEA, then should a teacher be held accountable for
violation of district policies? Put in a different context: Is vio-
lation of adistrict policy that is not incorporated into a written
contract supportive of a decision to terminate or non-renew a
teacher?

The case of Ceynowa V. Brady 1SD further illustrates the
problems raised by the Commissioner’s position with regard to
contract policy incorporation. Ceynowa appears to severely
restrict the court’s holding in Weekly, which established the
genera rule. Specifically, the Commissioner stated that “[n]ot

every board policy in existence at the time an employee enters
into a contract becomes apart of the employee’s contract.” Dkt.
No. 010-R10-999 (Comm’'r Educ. September, 2000), p. 5
[Ceynowa)]. Rather, the Commissioner limits the incorporated
policies to those that are “closely linked with the employment
relationship” such as those that relate to compensation, which
is an important aspect of the employment relationship. See Id
at 3, 6. In holding this way, the Commissioner is trying to
establish a bright line rule as to what policies are incorporated
into an employment contract.

Since the Commissioner is attempting to establish a contract
policy incorporation rule under §7.057, the statutory language
should be examined in more detail. The decision in Ceynowa
arguably legislates a requirement that was not intended by the
Texas Legidature. Specifically, the Commissioner is limiting
the right to appeal under §7.057 (a)(2)(B). The statutory lan-
guage of §7.057 (8)(2)(B) isasfollows: . . . (8) a person may
appeal inwriting to the commissioner if the person is aggrieved
by: (2) actions or decisions of any school district board of
trustees that violate (B) a provision of a written employment
contract between the school district and a school district
employee, if aviolation causes or would cause monetary harm
to the employee. Tex. Educ. Code §7.057 (8)(2)(B). Under
statutory interpretation rules, the first consideration is whether
aviolation of the contract, and the incorporated policies, has
occurred. Only after determining that there has been aviolation
of awritten contract does the question of monetary harm arise.

But in Ceynowa, the first question is whether the incorpo-
rated policy at issue deals with compensation, or is otherwise
closely linked to the employment relationship. This process
inherently excludes all policies that are not related to compen-
sation, and only then considers the question of monetary harm.
This process will exclude the vast majority of policiesin every
school district. The process instead should require incorpora-
tion of all policies, and then ascertain whether monetary harm
has occurred as aresult of the incorporated policy.

This question might seem like a futile exercise because
regardless of what analysis you utilize, the end result would
likely remain the same. In other words, the Commissioner does
not have jurisdiction under 87.057 unless the incorporated dis-
trict policies deal with compensation, and there is monetary
harm. This position presupposes that there is not a need to
know for certain which policies are incorporated into a con-
tract. Although the end result would likely remain the same for
a 8§7.057 appeal, the different avenues to get there would affect
other disputes at the TEA. When you juxtapose the
Commissioner’s position with the typical contract language
guoted above, the result isthat the vast majority of district poli-
cieswould not be incorporated into atypical teacher’s contract.
If the district policies are not incorporated into the contract, a
teacher could not be held accountable for failure to abide by the
district’s policies because they would not be a part of contract.
Moreimportantly, it would be difficult, at best, to non-renew or
terminate a teacher based a violation of these unincorporated
district policies.

In contrast, the strict statutory analysis would incorporate
all policies automatically into the contract. Then, for purposes
of a §7.057 appeal, the Petitioner would have to show mone-
tary harm in order to recover. Under that approach, the district



could still hold teachers accountable for violations of district
policies because they would be incorporated into the contract.
With the current precedents, a strong argument could be made
that since these policies are not incorporated into the contract
for a §7.057 appeadl, then the district should not be able to hold
teachers accountable for violations of district policies in the
context of a non-renewal or termination. There should not be
two different rationales governing when policies are incorpo-
rated into a contract. They either are incorporated or they are
not incorporated. Clearly, there is aneed for the Commissioner
to reexamine his position.

The contractual interpretation position reached by the
Commissioner differs substantially from his position with
regard to federal and state law. The typical contract language
illustrated above also incorporates by reference state and fed-
era law. The case of Barborak v. Oakwood 1D typifies the
Commissioner’s position with regard to incorporating state and
federal law. Dkt. No. 224-R3-797 (Comm'r Educ. August,
1999) [Barborak]. That decision, which quoted from the Texas
Supreme Court, held that “[IJaws which subsist at the time and
place of making a contract. . .enter into and form part of it, as
if it were expressly referred to or incorporated in itsterms.” 1d
at 3 (Citing Central Educ. Agency v. GeorgeWest |SD, 200 783
SWw.2d 200, 201 (Tex. 1990)). Additionaly, the
Commissioner’s decision went on to say that “[t]he contract
itself makes federal and state law applicable” Barborak at 4.

The Commissioner’s remark in Barborak stands in sharp
contrast to the analysis and rules he has established with regard
to contract policy incorporation. It appears that the rule with
regard to federal and state law is that the laws in existence at
the time of contract formation enter into and become part of the
contract. This occurs, in part, because of the explicit contractu-
al language. Obviously, the Commissioner’s position in
Barborak is quite different from his position in Robinson. If the
Commissioner applied his strict construction analysis in
Barborak to the policy incorporation issue in Robinson, then
all district policies existing at the time of contract formation
attach to and become incorporated into the contract.

The other possibility is to make the federal and state law
incorporation standard consistent with the one established with
regards to policy incorporation. The result would be that the
Commissioner would limit the incorporated laws to those that
are “closely linked with the employment relationship” such as
those that relate to compensation, which is an important aspect
of the employment relationship. See Ceynowa at 3, 6. The
result of thiswould be that the vast mgjority of federal and state
lav would not be a part incorporated into the contract.
Therefore, the employee could not be held accountable under
the contract for blatant violations of state and federal law.
Intuitively, it would seem that thisis not the precedent that the
Commissioner would want to establish; however, one of these
conflicting precedent paths needs to be corrected in order to
have consistency with regards to the contractual interpretation.

Even the TEA isnot entirely clear about thisbright linerule.
In the case of Smith, et al., v. Amarillo ISD, the Commissioner
states that “the regulations and operational policies adopted by
a school board before making a contract of employment with a
teacher form part of ateacher’s contract... “ Dkt. No. 184-R10-
799 (Comm’r Educ. 2000), p 4. This particular case bolstersthe

Weekley rule more than other recent decisions. It does not pro-
vide the limitations that the Ceynowa and Robinson decisions
did; however, its discussion was not as extensive as in the other
two decisions. Perhaps it is this lack of detailed analysis that
results in a more pure contractual analysis of the contract
incorporation point at issue. After al, the particular language at
issue is not ambiguous. Because of this lack of ambiguity, the
instant reaction is to adopt a pure contractual analysis. Based
on this decision, every district policy would be incorporated
into the typical teacher contract, as first illustrated by Weekley.

The general rule established by Weekley is far more defensi-
blein its equal application and effect. The express contractual
language in amost every teacher contract incorporates district
policies. To proclaim what specific policies are incorporated
into the term “district policies’ is an attempt to construe the
contract language when the language itself is clear.
Undoubtedly, the recent decisions of the Commissioner should
be reexamined. Perhaps, after all, thereisaneed to return to the
clarity and simplicity of the Weekley rule.

Supplemental Duty Contracts
Author: Dohn S. Larson

Definition of Supplemental Duty; Supplemental Duty
Schedule

The Commissioner defines supplemental duty quite simply.
In Salinas v. Roma Independent School District!, the duty of
“assistant band director” did not appear on the supplemental
duty schedule. Noting that the District listed only some of the
supplemental duties on its schedule, the Commissioner con-
cluded:

[Bleing an assistant band director includes duties over
and above those of ateacher who is not an assistant band
director. For example, the district pays assistant band
directors more money. The assignment as assistant band
director is a supplemental duty.

If a supplemental duty does not appear on the duty sched-
ule, adirective to perform a supplemental duty might not bind
the teacher. In 1995-1996 Susan Cates's contract said that
“supplemental duties may from time-to-time be assigned and
paid according to the District’s supplemental duty schedule.”?
Her principal assigned her to serve as junior class sponsor, but
she resigned on January 29. The Board voted to nonrenew her
contract asserting, inter alia, that she had acted “contrary to
[her] contractual obligation to perform supplemental duties as
assigned.” The Commissioner noted that the supplemental duty
schedule did not list “junior class sponsor” and concluded:

Respondent did not have a contractua right to assign
Petitioner the supplemental duty of junior class sponsor.
Petitioner did not breach her contract by informing her
principal that she was resigning from the position of jun-
ior class sponsor. 1d., Conclusions of Law No. 3 and 4.

Supplemental Duty and Chapter 21 Contracts



Some employees have asserted that a supplemental contract
must be aterm contract.® The Commissioner rejected that argu-
ment in Carroll on the following grounds. Initially Tex. Educ.
Code, §821.101 and 21.151 would appear to require Chapter
21 contracts for supplemental duties. Section 21.101 defines
“teacher” to include a principal, supervisor, classroom teacher,
counselor, or “other full-time professional employee,” a phrase
describing those who have “direct and regular contact with stu-
dents’, their supervisors, or those with “control over student
curriculum.”* Section 21.002 requires a district to employ
“teachers’ under a Chapter 21 contract. Given this language,
coaches would have term contracts. However, §21.002(b) pro-
vides that a district need not hire anyone other than the
employees listed in §21.101 under a probationary, continuing,
or term contract. The Commissioner concluded, apparently on
the basis that the employee did not perform the supplemental
duties full-time and the term “ coach” does not appear in thelist
of employees, that districts can, but need not, use Chapter 21
contracts to hire employees to perform supplemental duties.

Supplemental Duty As Property Right

Nature abhors a vacuum, and contracts abhor ambiguity,
which brings us back to Salinas v. Roma Independent School
District. Salinas served for two years as assistant high school
band director, a supplemental duty that added approximately
37 days to his contract. Then on August 12, 1996, the first day
of school, aprincipal informed him that he had been reassigned
to the middle school campus. Salinas subsequently learned that
the district had also terminated his extra days. Salinas asserted
that although the supplemental duty and corresponding addi-
tional days did not appear in his teacher employment contract,
he had a contractual right to the assignment and the days, and
that the District had breached its binding contract by not acting
until he had aready started to perform his contract. The
District argued that Salinas served at-will and had no contrac-
tual right to the extra days.

Sdlinas's teaching contract included the following provi-
sion, which is the key to the case.

This contract does not cover any payments for supple-
mental duties. Any such payments are not part of the con-
tractual salary. Supplemental duties may from time-to-
time be assigned for some of which stipends are paid
according to the District’s supplement salary schedule.
No property right of continued employment exists in
such supplemental duties, and such assignments may be
terminated for any reason or no reason, at the sole dis-
cretion of the district.

The Commissioner found the provision rife with ambiguity.
Pursuant to this contract term, the District purported to make
supplemental duties separate from the contract, while reserving
the right to assign duties, terminate them at will, and pay or
decline to pay additional compensation. Additionally, ateacher
has no choice but to perform additional duties when assigned
and accept whatever payment the District deems appropriate.
Resolving the contract ambiguities against the District because
it drafted the contract, the Commissioner said that if duties are
required under the contract, the contract also provides for the
payment. Despite the District’s claim that the supplemental
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duties existed apart from the written contract, the
Commissioner concluded that the supplemental duty was part
of Salinas’'s written contract,® and the District could not unilat-
erally change the material term of the contract after Salinas's
resignation deadline had passed.

In replying to Exceptions, the Commissioner cited another
provision of the contract as further evidence of the existence of
aunitary contract.

In the event Employee serves in more than one position,
employment is conditioned on the satisfactory perform-
ance in each position, and unsatisfactory performance in
either position constitutes grounds for dismissal or non-
renewal of this contract.

The Commissioner determined that Salinas had a contractu-
al right to the additional days for the coming three-year term of
his term contract. Salinas aso had a contractua right to
employment in the “same professional capacity” as
teacher/assistant band director.®

Three years after deciding Salinas, the Commissioner
decided Dibble v. Keller Independent School District,” a case
similar to Salinas, but involving a continuing contract and a
supplemental coaching contract. The Commissioner again
found that a district had created a unified contract despite its
claim to have lawfully terminated at-will supplemental duties.
This case involved several contract provisions and local poli-
cies.

According to Dibble’s continuing contract the District could
terminate the continuing contract, release the employee from
the contract at the end of the year, or return the employee to
probationary status if the employee failed to satisfactorily per-
form duties assigned in addition to classroom duties.
According to the continuing contract, an employee could not
resign from coaching or from a duty paying a stipend without
resigning from the District.

Dibble's supplemental coaching contract plainly stated inits
title that it was an “addition” to the continuing contract. Like
the teacher’s continuing contract, it stated that failure to ade-
quately perform additional duties might be grounds for termi-
nation or nonrenewal, and that employees could not be relieved
of supplemental duties without resigning from the District.
Finally, the District reserved in the supplemental contract the
right to modify or terminate the duties at any time.

The Commissioner pointed to a number of “incongruent
elements to this contractual arrangement.” The provisions that
suggest that separate contracts exist include two statementsin
the second document, the supplemental contract: it provides no
right for continued employment as a coach, and the district
retains the right to reduce compensation or terminate the duty.
Reasons for concluding that a unified contract existed include
the title of the second document describing it as an addition to
the teaching contract, and the fact that the second document
met the requirements to amend the continuing contract. In
addition, the documents provided for the termination of the
teaching contract for poor coaching performance, and preclud-
ed the employee from resigning from coaching unless the
employee resigned from the teaching contract. The



Commissioner, following Salinas, said:

The contractual arrangement in some ways treats the
coaching duties as part of a continuing contract and in
some ways treats the coaching duties as separate from
the continuing contract. The contractual documents are
ambiguous as to the issue of whether there is a unified
contract or two separate contracts. Since contracts are
construed against the drafter, it is concluded that
Petitioner has one unified contract.

Inits Exceptions, the District pointed out two policiesit said
made supplemental contracts terminable at-will. Policy DEA
(Local) gave the superintendent the right to assign supplemen-
tal duties and reserved to the district in its sole discretion the
right to modify or terminate the supplemental duties. The pol-
icy stated that the employee could not expect to continue in the
assignment. The policy also stated that the employee would be
compensated according to the supplemental duty schedule.
Policy DK (Local) also reserved to the District the right to
modify or terminate the supplemental duties. It stated that the
employee could not resign without the consent of the
Superintendent. Finally, it stated that “[p]aid supplemental
duties are not part of the District’s contractual obligation to the
employee.”

The Commissioner said that these two policies apply only to
other supplemental duties and could not apply to the coaching
duties unified with the teacher continuing contract. The
Commissioner cited a conflict between the contract and Policy
DK (Local) as evidence supporting that position. The contracts
reserved to the board the authority to modify the contracts, but
Policy DK (Local) appearsto allow the superintendent to mod-
ify the assignment.

Salinas and Dibble mean, stating it simply, that a District
cannot purport to create a supplemental duty that it can termi-
nate at will while (1) making the failure to adequately perform
the supplemental duty a reason for termination of the teaching
contract, and (2) prohibiting the employee from resigning at-
will. If adistrict sufficiently entangles a teaching contract with
a supplemental contract, the supplemental contract “unifies’
with the teaching contract, and the district must follow the
Chapter 21 procedures to terminate the assignment.

At-Will Supplemental Duty Agreement

Districts that want to truly separate teaching and supple-
mental duties should follow the lead of Wichita Falls
Independent School District. Carroll held a continuing contract
as ateacher and a supplemental coaching contract. The District
terminated the coaching contract. Carroll claimed that the
coaching contract was a term contract and the District had not
followed Chapter 21 nonrenewal procedures.

The Commissioner agreed with the District that it had cre-
ated an at-will supplemental coaching contract. (Carroll did not
make his continuing contract a part of the record.) Carroll’s
coaching contract provided: (1) the Board would pay a stipend
so long as the employee remained in the position, (2) the
employee had the right to resign from coaching simply by
delivering written notice of resignation to the Superintendent,
(3) the District could terminate the duties at any time for any

reason, and (4) neither the contract nor District policy created
any expectation of continued employment to perform supple-
mental duties. The supplemental contract also contained a pro-
vision stating that it was “expressly conditioned upon the con-
tinued employment of the Employee in the capacity of teacher
with the District.” The Commissioner said that the provision
does not unify the contracts because it simply implements the
District’s right to terminate the contract at-will, and that the
contract standing alone created true at-will employment status
existing separate and apart from the teaching contract.

The Commissioner rejected for two reasons the claim that
the coaching contract was a term contract. First, the
Commissioner noted that the law does not require districts to
use Chapter 21 contracts to hire employees to perform supple-
mental duties. Second, the supplemental agreement on its face
shows itself to be terminable at the will of either party.

Miscellaneous
Settlement Agreement

In Sinner v. Weslaco Independent School District®, Skinner
asserted that a settlement agreement covering the 1994-1995
and 1995-1996 school years required the District to hire him as
acoach in 1996-1997. The Commissioner disposed of the argu-
ment by noting that the settlement agreement expired by its
own terms.

The issue was resolved because the Settlement Agreement
had expired by its own terms. But the Commissioner added that
Skinner could not satisfy the jurisdictional mandates of Tex.
Educ. Code 87.057(a)(2)(B) because the “settlement agree-
ment did not create an employment contract governed by the
Education Code” Section 7.057(a)(2)(B) does not predicate
jurisdiction on only Chapter 21 employment contracts, the lan-
guage simply does not say that. Moreover, the Commissioner
has made it clear that districts can employ teachers to perform
supplemental duties with contracts that do not meet the terms
of continuing, term, or probationary contracts. Whether a
financially harmful breach of a settlement agreement that con-
tains a commitment by a district to employ a teacher satisfies
the minimal terms of the Commissioner’s jurisdictional statute
should remain an open question.

Conflicts Between Teaching and Supplemental Contracts

In Dibble, for reasons not discussed in this article, a contro-
versy existed over whether the Superintendent had the right to
reassign Dibble or whether only the Board had that right. The
Commissioner took the position that the Superintendent’s right
to reassign employees pursuant to the teacher contract had
been superseded by the subsequently signed contract which
assigned that right solely to the District.

Employee Resignations

In Hester v. Canadian Independent School District9, the
Commissioner made it clear that districts that create supple-
mental agreements alowing the district to terminate the duty
at-will also give the employee the same right.

It appears from the fact that in Cates the teacher orally
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resigned, that a teacher need not in al cases submit a written
resignation to terminate a supplemental duty assignment. Note
though that in Carroll, the supplemental duty agreement
required a written resignation.

District Election of Remedies for Nonperformance

A district that elects to make supplemental duties truly at-
will has given up the right to use performance deficiencies in
the supplemental duty as evidence supporting action against
the teaching contract. In Salinas, on page 8, the Commissioner
spoke to the reasons why adistrict would choose a unified con-
tract:

In such a case, the district can take employment action
against a teacher’s contract for unacceptable perform-
ance as either a classroom teacher or a band director.
This arrangement allows a district to remove a teacher
who is not a competent band director. By making a uni-
fied contract, a board can terminate the contract for
errors as a teacher or for failings in a supplemental duty,
but...only...by following the provisions of the Education
Code.

And speaking then to the impact of separate contracts the
Commissioner said:

This type of contract allows the district to easily termi-
nate a band director contract but does not allow a district
to take action against the teaching contract if the band
director does not live up to the band director contract.

In Dibble, the Commissioner includes a well-taken footnote
that modifies the foregoing principles and acknowledges that
an employee can do something so heinous, such as having sex

with a minor, as to give the District the right to terminate a
teaching contract.

Summary

School districts expect to exercise discretion in assigning
and reassigning teachers to curricular and extracurricular
duties, and to determine the parameters of those duties.
Employees expect that commitments districts make in con-
tracts and in their contracting actions will bind the district to
compensate employees. The contractual mechanisms by which
to accomplish these respective goas should be clear after
Salinas and Dibble.
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SELECTED ISSUES IN EXCLUSIVE SCHOOL
VENDING AGREEMENTS

Daniel M. "Matt” Burns
Walsh, Anderson, Brown, Schulze & Aldridge, P.C.
Austin, Texas

Introduction:

It seems like only been a few years since the typical agree-
ment between a school district and a soft drink manufacturer
involved the donation of a scoreboard -- with a prominent cor-
porate logo, of course -- in exchange for the exclusive right to
sell sodas at the concession stand. These agreements did not
usualy involve much, if any, cash consideration, and were typ-
ically for aterm of five yearsor less. Many of these agreements
consisted of only one or two pages.

Times have definitely changed. Corporate sponsors -- most
notably the national soft drink manufacturers -- are now will-
ing to provide significant cash payments to school districts in
return for exclusive advertising and distribution rights. Of
course they aso demand more from the schools. For example,
schools may be required to take affirmative measures if com-
petitors attempt to market their products to students. Proposed
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contract terms of ten or fifteen years are not uncommon.
Vendors have also become more precise in their marketing
analysis, and may reserve the right to amend the deal if atten-
dance figures drop.

The abbreviated agreements which were once common are
no longer sufficient to protect the interests of either side in
these transactions, and school districts now typically seek legal
counsel when considering negotiation agreements. This article
will discuss afew of the more significant recurring issues aris-
ing with "sponsorship” agreements between school districts
and soft drink manufacturers.*

Advertising in Schools:
A school district contemplating a corporate sponsorship

agreement must first determine as a policy matter whether the
presence of corporate advertising in the schools is acceptable.



Districts should be aware that corporate sponsors are as inter-
ested in building brand loyalty among future consumers as they
are in selling products today. As an example, when faced with
early termination of its contract, one of the major national man-
ufacturers sought damages for sales lost after the end of the
origina contract term based on "conditioning” of students to
purchase their product.

Many districts have obviously found that the revenues avail-
able through sponsorship agreements outweigh the disadvan-
tages of advertising messages. Other districts have encountered
significant opposition to the transaction from parent and
teacher groups, or have simply decided to "take a pass.” Thisis
abusiness decision that must be resolved by the client; howev-
er, legal counsel can certainly assist in identifying the district's
advertising commitments under a proposed agreement.

If a school district decides that it is not interested in the
complete "sponsorship” package there are alternatives which
do not align the schools so closely with a corporate entity. For
example, permitting a vendor to place coin-operated vending
machines in school facilities can be a source of revenues
through commissions on sales. Such an agreement probably
will not generate as much revenue as a sponsorship, but it does
avoid the advertising issue to alarge degree, and may also per-
mit wider competition among independent vendors.

Competitive Bidding under Texas Law:

Once the decision is made to seek a corporate sponsor one
of the first questions is whether the transaction is subject to
competitive bidding. The answer depends on the nature of spe-
cific transaction: Isthe district merely selling an exclusive con-
cession right, or isit also agreeing to purchase products from
the vendor. If the district is agreeing to purchase products from
the vendor, then the transaction is probably controlled by Texas
Education Code section 44.031 [purchases of $25,000 or more
in the aggregate over a 12-month period], and should be pro-
cured through a competitive bidding methodology. If there is
any doubt as to whether section 44.031 or 44.033 will apply,
then competitive bidding is aways the prudent course due to
the potential civil and criminal sanctions imposed by section
44.032.

What if the district is not agreeing to purchase any product
from the vendor? In this case the transaction appears to be gov-
erned by Texas Education Code section 11.151(c), which per-
mits the Board of Trusteesto dispose of surplus property "in an
appropriate manner.” In this case the surplus property is the
exclusive concession right granted to the sponsor.

Section 11.151(c) does not establish any mandatory bidding
procedures, so a school district could elect to negotiate a deal
with a single vendor. A competitive bidding methodology is
suggested for severa reasons: First, the Board of Trustees is
required by several provisions of the Texas Constitution to
receive "fair value” for school property.® By seeking competing
proposals the Board can more easily demonstrate that it has
received this value. Second, vendors have shown an increased
willingness to bid against each other for school district spon-
sorships. Finaly, dealing with multiple vendorsislesslikely to
result in claims of unequal treatment.

USDA Regulations:

United States Department of Agriculture regulations gov-
erning the operation of federally subsidized lunch programs
can affect school vending contractsin two principal areas: sales
of products during serving hours and competitive bidding.

Food Service Hours:

Soft drinks are classified as "competing products’ and
"foods of minimal nutritional value” under USDA program
guidelines. Such products may not be sold in food service areas
during breakfast and lunch periods, although they may be sold
infood services areas during other times at the discretion of the
school district. If avendor's product is not classified as having
minimal nutritional value, it may be sold during breakfast and
lunch periods, although USDA regulations do place limits on
the use of funds derived from sales.*

School districts can address these restrictions on sales of
soft drinks in several ways. For example, vending machines
can be disabled during breakfast and lunch serving hours.
Another solution could be to prohibit the placement of vending
machines in food service areas. The most comprehensive solu-
tion may be to simply remove school cafeterias from the scope
of the vending contract.

USDA Competitive Bidding Requirements:

While carbonated soft drinks are of minimal nutritiona
value, the major soft drink manufacturers do produce branded
products that may be served in school lunch programs. A good
exampleisfrozen concentrated orange juice sold under atrade-
marked name. Soft drink vendors are eager to market the brand
as well as the product, and will want to see their product sold
in cafeterias.

While Texas Education Code sec 44.031 exempts purchases
of “produce” from its competitive bidding requirements,
USDA regulations do impose mandatory procurement proce-
dures for foods served in school lunch programs. It does not
appear than a school district can create a "sole source” pro-
curement exception by limiting its choice of projects through a
vending contract. The soft drink industry appears resigned to
the possibility of competitor's products being served in the
school lunch program; however, school districts should care-
fully review a proposed contract to ensure the contract clearly
permits such sales. Again, the more comprehensive solution
may be to exempt cafeterias from the scope of the sponsorship
agreement.

Contract Terms.

Corporate sponsors have increasingly pressed for longer
sponsorship contract. While three to five year terms were once
the norm, terms of ten and even fifteen year are now frequent-
ly requested. Texas law does not place a limit on the term of a
sponsorship agreement, so long as the agreement does not pur-
port to commit an expenditure of school district revenues in
excess of current appropriations. Long term contracts are there-
fore permissible, but are they in the best interests of a school
district?

The answer depends on the specific school district and its
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experience with sponsorship agreements. A district that has
experience with a particular vendor, or with sponsorship agree-
ments in general, is probably a better candidate for along-term
agreement. A school district seeking its first vending agree-
ment should consider whether it wishesto gain experience with
a short-term agreement, or with something less comprehensive
than a"full-bore” sponsorship agreement.

Without regard to a given school district's experience with
sponsorship agreements, the vendor's basis for requesting a
long-term agreement should be explored. There is no inherent
need for an extended contract term in the typical sponsorship
agreement in that the vendor seldom delivers the entire consid-
eration for the contract at the inception of the agreement. Does
the vendor simply want to preclude competition over any
extended period, and if so, how much is the vendor willing to
pay for that privilege? By negotiating the contract term a
school district may find that it can realize many of the same
benefits from the contract on an annual basis, but without com-
mitting future boards to an excessively long term.

Recalculation/Renegotiation Based on Average Daily
Attendance:

Vendors have begun to include terms in sponsorship agree-
ments which permit the sponsor to unilaterally recalculate or
even cancel the agreement based on decreases in a district's
average daily attendance. Such provisions are not necessarily
unreasonable, although counsel should be aware of two issues:

First, some proposed terms would permit the sponsor to
recalculate payments at its discretion, thus placing the school
district in the position of taking what is offered or terminating
the agreement. Alternatively, the agreement may permit the
sponsor to terminate the agreement entirely and demand the
immediate return of a portion of the contract consideration. A
more balanced approach would be to provide for a pro rata
decrease in contract consideration based on decreased enroll-
ment.

Second, agreements that permit recalculation or renegotia-
tion in the event of adecrease in attendance figures seldom pro-
videfor acorresponding increasein consideration if attendance
figure rise. Again, these adjustments should not be left to the
discretion of the sponsor.

Liquidated Damages and Equitable Remedies:

Itisafundamental rule of contract law that a party will gen-
erally be allowed to breach a contract if it iswilling to pay the
appropriate measure of damages to the non-breaching party.
School districts have sometimes found themselves in the situa-
tion where it makes economic sense to terminate an existing
contract, enter into a more lucrative contract, and "pay off” the
former vendor. In response, sponsors have proposed provisions
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that seek to limit this option.

One means of discouraging early termination is to provide
for liquidated damages in the event of early termination, and to
"front load” the damage calculation so that it is more expensive
to terminate in the earlier years of the agreement. Counsel
should carefully consider such provisionsto determine whether
they are actually permissible liquidated damages, or a mere
penalty. If the parties can agree to aliquidated damage amount,
these damages should, to the extent possible, provide the ven-
dor's exclusive remedy in the event of early termination.

Some sponsors have aso included provisions that purport to
permit the entry of injunctive relief prohibiting termination of
the sponsorship agreement, or otherwise requiring specific per-
formances by the school. These provisions typically include a
recitation by the school district that the sponsor will suffer
irreparable damage which cannot be compensated through
monetary damages if termination occurs. It does not seem like-
ly that a court would consider itself bound to enter injunctive
relief based on such astipulation, although it would almost cer-
tainly be afactor weighing in the sponsor's favor. In any event,
however, the ability to terminate a contract and pay damages
when it makes economic sense to do so is not a right that
should quickly be surrendered.

Conclusion:

Public/private sponsorship agreements can offer a signifi-
cant source of revenues for school districts, although they can
also present significant business risks. This article discusses
only afew of the many factors that should be considered when
negotiating a successful sponsorship agreement. School district
clients should be aware that they are seldom faced with a"take-
it-or-leave-it” situation, and that they have the ability to nego-
tiate an agreement that meets their specific needs.

ENDNOTE

1. Severa of these issues apply to agreements with other types of corporate
sponsors. This article focuses on the soft drink companies since they are
the most common contracting party.

2. See generally, TN. ConsT. ART. 11, § 52

3. The authority of Texas school districts to grant exclusive concessions has
been established for some time. See, generally, Southwestern
Broadcasting Co. v. Oil Center Broadcasting Co, 210 SW.2d 230
(Tex.Civ.App—El Paso 1947, writ ref’d n.r.e.)

4. See, generally, 7 C.ER. Sec. 210.11. The Texas Education Agency has
indicated that school districts will be required to apply proceeds from
“competing products’ sold in serving areas to school lunch program
accounts; however, there do not appear to be any written regulations on
this issue as of the date of this article.



INVESTIGATING AND RESPONDING TO COMPLAINTS
OF SERIOUS EMPLOYEE MISCONDUCT

David M. Feldman
Feldman & Rogers, L.L.P.
Houston, Texas

A lawyer's day isfilled with necessary evils. One of the less
pleasant—but more challenging—duties that a lawyer may be
called upon to perform is assisting a school district when one
of the district’s employees is suspected of serious misconduct.
Experience tells us that our school district clients functionin a
fishbowl, and the failure to timely and properly investigate and
respond to complaints of such misconduct is the quickest way
to attract adverse publicity and potential liability.

Initial response

Perhaps it goes without saying, but if an administrator has
reason to believe that an employee’s conduct or behavior poses
a threat to the safety and well-being of students and/or other
employees, the administrator should immediately seek the
assistance of law enforcement personnel. It is also a good idea
to remind the administrator that if thereisreason to believe that
a child has been or may be abused by any person, the person
who suspects that abuse is required to make a report to any
state or local law enforcement agency or to the Department of
Protective and Regulatory Services no later than 48 hours after
he or she has cause to believe that abuse has occurred. TEx.
Fam. CopE § 261.101(b).

After any immediate reports are made, the next step will
typically be to remove the employee from the premises. A tem-
porary reassignment or a suspension should be considered
when the administrator has reason to believe that an employ-
ee's continued presence in his or her current assignment may
be harmful or disruptive to students and/or employees (for
example, if an employee has allegedly abused a student). A
reassignment or suspension may also be appropriate during the
pendency of an ongoing internal investigation and/or while
related criminal charges are pending. Suspension without pay
might be called for in the case of a contractual employee who
may be involved in a prolonged criminal proceeding, when the
district lacks sufficient evidence, on its own, with a proceed to
a termination hearing. However, for contractual employees,
due process must be provided before compensation can be
withheld. Suspension without pay is appropriate in the case of
at-will employees.

I nvestigating the misconduct

A suspension or reassignment may be called for based on
the nature of the alleged misconduct alone, or the need may not
become apparent until some preliminary investigation is con-
ducted. In any event, an investigation should be initiated as
soon as practicable, and it should be undertaken by designated,
qualified personnel who receive consistent supervision.
Whether conducted by human resources personnel, school per-
sonnel, outside counsel, or some combination of individuals,
one person should be charged with the responsibility of coor-
dinating the investigation and responding to all questions.

The scope of the investigation should also be dictated by the
nature of the alleged misconduct. It is often difficult to predict
all the persons who should be interviewed over the course of
the investigation, and nothing and no one’s action should be
taken for granted. At aminimum, the administrator(s) conduct-
ing the investigation should plan to interview: (1) the victim or
complainant, when applicable; (2) witnessesto the alleged mis-
conduct (including students, other employees, and members of
the public, when applicable); and, (3) the employee(s) who
alegedly engaged in the misconduct. As the investigation pro-
gresses, witnesses may refer to other individuals who have
knowledge of events or circumstances relevant to the investi-
gation, including similar, prior incidents. Those individuas
should be interviewed as well. In sum, no stone should be left
unturned.

Communications with law enforcement

If paralel crimina proceedings are pending, the district
should attempt to open a line of communication with law
enforcement authorities early on in the investigation. The law
enforcement investigation does not, however, relieve the dis-
trict of its obligation to conduct an independent investigation.

Student Witnesses

If students will be called as witnesses in the investigation,
special concerns must be addressed. Whenever possible, the
administrator responsible for conducting the investigation
should attempt to obtain parental or guardian consent prior to
conducting a formal interview with the student and/or before
taking a written statement. In addition:

» Students should be interviewed individually, whenever
possible. If a group setting cannot be avoided, the stu-
dents should be monitored at all times.

* In advance of the interview(s), seek parental or
guardian permission to tape-record the proceedings.
Written parental consent must also be obtained if the
student(s) will be videotaped. Tex. Epbuc. CobE §
26.009(8)(2).

»  When conducting the interview, refrain from suggest-
ing answers or responses to questions and/or any other
type of prompting. (This is especialy important when
dealing with very young students, mentally impaired
students, students with impaired communication abili-
ties, or students with limited-English proficiency).

» Depending on the age of the students involved, ask the
students to prepare written statements. If a student is
limited-English proficient, allow the student to prepare
a statement in the student’s native language.
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»  When investigating allegations of sexual abuse or inap-
propriate touching, anticipate that students will feel
uncomfortable discussing the incidents in question. To
offset a student’s anxiety, invite the student’s parent or
guardian to attend the interview. In addition, offer to let
the student demonstrate the contact and/or to depict the
contact on paper (i.e., where the employee allegedly
placed hig’her hands, etc.) or using dolls.

e |f theindividua conducting the interview is not partic-
ularly experienced or comfortable with the interview
process, the school district’s attorney should consider
preparing an outline or checklist of suggested ques
tions.

e |If a student is an essential witness (for example, the
alleged victim of an employee’s sexually-inappropriate
conduct), the district should make arecord of its efforts
to secure the student’s participation. This may be
accomplished by sending aletter to the student’s parent
communicating the district’s efforts and the importance
of the student’s involvement. Even if the district is not
ultimately successful in obtaining the student’s partici-
pation, the letter may serve as evidence that the district
and its officials did not act with deliberate indifference,
should litigation resullt.

Use of polygraph examinations

In cases involving a significant credibility contest, the dis-
trict may want to consider offering the employee the opportu-
nity to take a polygraph examination. The employee should
not, however, be required to take a polygraph exam. Texas State
Employees Union v. Texas Dept. of MHMR, 746 S.\W.2d 203
(Tex. 1987). If the employee consents to the exam, be sure to
retain a licensed examiner. Under the provisions of the Texas
Polygraph Examiners Act, an employer that requests an exam-
ination may not disclose the results of the examination to any
other person or entity except: the examinee; a person specifi-
cally designated in writing by the examinee; governmental
agencies that license, supervise, or control the activities of
polygraph examiners, other polygraph examiners in private
consultation; or, any other person required by due process of
law.” Tex. Occ. Copk § 1703.306. Finally, keep in mind that
polygraph results are not admissible in civil or criminal court
proceedings. Tex. Occ. Cobe § 1703.004. See, e.g., Posner v.
Dallas County Child Welfare, 784 S.\W.2d 585, 588 (Tex.
App.—Eastland 1990, writ denied); Romero v. Sate, 493
S.W.2d 206 (Tex. Crim. App. 1973). Polygraph results are most
valuable in the investigative context, in tipping the scales or
turning the tide in the development of the facts.

Documenting the findings

During an investigation, documentation—effective docu-
mentation—is crucial. When properly prepared, written docu-
mentation can prove to be an invaluable source of information
regarding the nature of the investigation (i.e., who was inter-
viewed, conclusions reached, etc.). More importantly, written
documentation can contribute to a successful defense if litiga
tion related to the employee misconduct should arise.

Effective documentation should generally detail:

16

1. The nature of the complaint or charges alleged against
the employese;

2. The steps that were taken to investigate the complaint
and/or verify the charges; and,

3. If thecomplaint is ultimately verified, the resulting dis-
ciplinary action and/or recommendation for action (i.e.,
termination, nonrenewal, suspension, reprimand, direc-
tives).

As beneficial as effective documentation may be, written
documentation may prove to be asignificant liability if it isnot
carefully and thoughtfully prepared. When documenting virtu-
aly any type of performance problem and/or employee mis-
conduct:

1. Use precise, unambiguous language.

2. Focus on the subject of the documentation—avoid
straying into unrelated or extraneous iSsues.

3. Stick to the facts: who, what, when, where, why.
4. Avoid exaggeration — it destroys credibility.

5. Do not resort to personal attacks. Again, credibility will
suffer.

6. When appropriate, refer the employee’s attention to any
relevant rules, policies, procedures, laws, regulations,
or handbook provisions.

7. If the documentation contains a section pertaining to
remediation, be specific when describing what is
expected of the employee. Give specific timelines,
when appropriate. Explain what will happen if the
employee fails to show improvement. Will partia
improvement suffice? If not, the documentation should
SO state. Use a growth plan, as appropriate.

8. Try to document while the facts are “fresh.” The timing
of documentation iscrucial. It should be prepared asthe
investigation progresses: do not wait until the investi-
gation is complete to try to summarize the various steps
that have been taken and the evidence generated.

9. Always review any written documentation — for con-
tent and for form. Documentation containing typo-
graphical errors and/or grammatical mistakes looks
unprofessional and lacks credibility.

Notice is an important consideration, particularly if an
employee has engaged in some type of misconduct that does
not result in an immediate recommendation for termination. To
ensure that an employee cannot claim that he or she did not
receive notice of a problem or deficiency, always request that
the employee acknowledge receipt of all documents by placing
his or her signature and the date on documents. If the employ-
ee is receiving the original, be sure to maintain a copy of the
signed document for the district’s files. If the employee refus-
es to sign, have someone witness the attempt to notify the
employee, and note the employee’s refusal on the document.



Availability of investigatory documents

Employees often request copies of documents prepared or
reviewed by the administration in connection with an investi-
gation of aleged employee misconduct. Depending upon the
nature of the allegations against the employee, the requested
documents may be exempt from disclosure, in whole or in part,
pursuant to one or more of the exceptionsto disclosure set forth
in the Texas Public Information Act.

If an employee requests documents that relate to an investi-
gation involving alleged sexual harassment, some of the docu-
ments may be exempt from disclosure pursuant to section
552.101 Public Information Act Tex. Gov'T Cobpe Chapter
552, see Morales v. Ellen, 840 SW.2d 519 (Tex. App. — El
Paso 1992, writ denied). Morales v. Ellen involved documents
related to an internal investigation conducted by the City of
Odessa Police Department concerning allegations of sexual
harassment and misconduct on the part of a police lieutenant.
The court held that the names of the witnesses who participat-
ed in the investigation and the affidavits prepared by the wit-
nesses were “exactly the sort held excluded from disclosure
under the privacy exception.” Id. at 525. Furthermore, the
Public Information Act now provides that the identify of an
“informer” (an employee, former employee, student, or former
student who furnishes a report of another person’s violation of
civil, criminal, or regulatory law to the school district) is con-
fidential. TEx. Gov'T CopE § 552.131.

If an administrator has reason to believe that certain
requested documents or the identity of a witness may be with-
held, the district must ask for a decision from the attorney gen-
eral “within areasonable time but not later than the 10th busi-
ness day after the date of receiving the request.” Tex. Gov’'T
CopE § 552.301(b). If the district does not request an opinion
within 10 business days, the requested information is “pre-
sumed to be public information.” Id. at § 552.302.

Investigative reports involving other types of alleged mis-
conduct were once held to be exempt from disclosure under the
inter/intraagency memorandum exception, which appears in
section 552.111 of the Public Information Act Tex. Gov'T
CopEe. But Attorney General Dan Moraes significantly nar-
rowed the scope of section 552.111 and its application to inves-
tigative materialsin ORD-615. According to ORD-615, section
552.111 “excepts from required public disclosure only those
internal agency memoranda consisting of advice, recommen-
dations, and opinions that pertain to the policy making func-
tions of the governmental body at issue” Id. at p. 6. In partic-
ular, section 552.111 does not exempt documents relating to
“routine internal administrative and personnel matters” A
court of appeals upheld the attorney genera’s decision. Klein
Indep. Sch. Dist. v. Lett. 917 S.W.2d 455 (Tex. App.—Houston
[14th Dist.] 1998).

When an attorney conducts an investigation for the purpose
of giving legal advice regarding employee misconduct, that
investigation should be protected by the attorney-client privi-
lege. Harlandale Indep. Sch. Dist. v. Cornyn, 25 SW.3d 328
(Tex. App.—Austin 2000). Although the attorney general
determined that most of the attorney’s findings were required
to be disclosed, a court of appeals ruled otherwise. When it
examined the reason for which an attorney was chosen to con-

duct the investigation, the court found that the school board
concluded that it was best to hire an attorney because the attor-
ney could give it advice as to how to best protect the district.
Id. at 4. Despite the dua role the attorney performed, the court
concluded that she—rather than a non-attorney— was hired for
her ability to provide legal advice and because the attorney-
client privilege would attach to her communications. Based on
this conclusion, the court held that the entire investigative
report was excepted from disclosure. Id. at 6.

Confidentiality of student information

If students are involved in the investigation and/or the
underlying misconduct, administrators should exercise caution
in releasing documents to the employee or the employee’s rep-
resentative. The Family Educational and Rights Privacy Act
(“FERPA”), 20 U.S.C. § 1232g, protects the confidentiality of
student education records. The Act prohibits an educational
institution from releasing personally identifiable student infor-
mation without prior written consent from the following: a stu-
dent’s parent(s); a student’s guardian(s); and/or the student if
he/sheisat least 18 years of age or is attending a postsecondary
institution.

FERPA contains a number of specific exceptionsto the con-
sent requirement. For example, consent is not required if the
requested information is furnished or provided to other school
officials, including teachers, “who have been determined by
the [local educational] agency or institution to have legitimate
educational interests” 34 C.FR. § 99.31. The attorney genera
has concluded that an employee pursuing a personnel dispute
with his employer does not have a right of access under the
Texas Public Information Act to records that are otherwise con-
fidential under FERPA. See Informal Letter Ruling OR94-546.

Completion of the investigation and disciplinary action

Once the investigation is complete, and its findings have
been thoroughly documented, disciplinary action may be in
order. Continuing and term contract employees may be termi-
nated at any time upon a showing of “good cause” The
Commissioner of Education has defined “good cause” as “the
failure of ateacher to meet acceptable standards of conduct for
the profession as generally recognized and applied in similar-
ly-situated school districts, for example: engaging in harmful
or potentially harmful conduct to students, manufacturing
grades, failure to comply with a corporal punishment policy,
fallure to meet certification requirements, failure to aleviate
substandard conditions on a school campus, and criminal con-
duct. In other words, a range of conduct not susceptible to
remediation or inappropriate conduct that persists in spite of
good faith efforts by school district administrators. Everton v.
Round Rock Indep. Sch. Dist., Dkt. No. 070-R2-1091 (Tex.
Comm’r Educ. 1993) (emphasis added). When harm or poten-
tial harm to a student or students is the basis for a termination
recommendation, “even a single incident of misconduct can
justify a termination for good cause.” Lang v. Tuloso-Midway
Indep. Sch. Dist., Dkt. No. 218-R2-788 (Tex. Comm’r Educ.
1990). Asthe commissioner explained in Lang, “[t]he potential
for harm can be sufficient; actual injury is not required. If a
teacher’s actions are inappropriate and potentially harmful to a
student, the district need not risk reoccurrences and possible
severe injury to a student.” For an at-will employee, local pol-
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icy and procedures will determine whether the alleged miscon-
duct warrants termination, demotion, or other disciplinary
action.

In many cases, employees accused of engaging in serious
employee misconduct are willing to tender aresignationin lieu
of termination. Even if the district accepts the resignation, the
State Board for Educator Certification (SBEC) requires super-
intendents to notify the executive director of SBEC in writing
within (7) seven days of obtaining information that:

1. An applicant or holder of a certificate has a reported
criminal history;

2. A certificate holder was terminated from employment
based on a determination that he or she: (1) sexually or
physically abused a minor or engaged in any other ille-
gal conduct with a minor; (2) possessed, transferred,
sold, or distributed a controlled substance; (3) illegally
transferred, appropriated, or expended school property
or funds; (4) attempted by fraudulent or [un]authorized
means to obtain or alter any certificate or permit that
would entitle the individual to be employed in a posi-
tion requiring such certificate or permit or to receive
additional compensation associated with a position; or
(5) committed a crime, any part of such crime having
occurred on school property or at a school sponsored
event; or,

3. A certificate holder resigned and reasonable evidence
supported a recommendation for termination based
upon one of the aforementioned acts.

Before accepting the certificate holder’s resignation, the
superintendent must inform the employee in writing that a
report to SBEC is required to be filed and that such a report
may result in sanctions against the employee's certificate. The
superintendent must also notify the school board before filing
the report with SBEC.

References, settlement agreements, and ethicsreports

Often, an employee will attempt to negotiate a neutral ref-
erence as a condition of his or her resignation. Administrators
should aways, however, give truthful and descriptive refer-
ences. Severa cases have been brought against school districts
that allegedly failed to disclose information about a former
employee’s misconduct in response to an inquiry from a
prospective employer. Generally, the plaintiffs in these cases
have been students who were sexually abused by ateacher who
left a prior district under suspicion of sexual misconduct. The
theory is, of course, that if the referring district had “come
clean” with the potential employer, the teacher would not have
been hired, and the plaintiff’s injury would not have occurred.
See Doe v. Methacton Sch. Dist., 880 F.Supp. 380 (E.D. Pa
1995), aff'd, 124 F.3d 185 (3d Cir. 1997) (finding that a school
district’s “ cover-up” of an employee’s misconduct could be the
basis for school district and individual liability for the employ-
ee's abuse of a student at another district); Randi W. v. Muroc
Joint Unified Sch. Dist., 929 P.2d 582 (Cal. 1997) (holding that
liahility could be imposed on district and its administrators for
negligent misrepresentation when the administrators wrote
glowing references about aformer employee and failed to men-
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tion that the employee was forced to resign under pressure as a
result of sexual harassment allegations).

Although Texas appellate courts have not yet addressed this
issue, it would appear that the Texas Tort Claims Act would
safeguard districts against “negligent referral” claims.
Nonetheless, the Commissioner of Education has cautioned
that “settlement agreements with departing employees do not
supersede regulatory duties to report certain types of miscon-
duct which may have prompted a 'voluntary’ resignation.”
Hartmeister, Fred “Handling Requests for Employment
References: Elevating Awareness Among the Pitfalls and
Pendulums,” 119 Ed. Law Rept. 1, 9 (FN 35). Furthermore, the
Texas Legislature recently enacted a statute providing immuni-
ty to an employer who discloses information about a current or
former employee’'s job performance to a prospective employer
unless the information disclosed was known by the employer to
be fal se or the disclosure was made with malice or reckless dis-
regard for the truth or falsity of the information. Tex. LAB.
Cope Ch. 103. Given these protections, school officials should
feel secure in giving references. So long as they are truthful,
the law is on their side.

The attorney general has advised that a governmental entity
cannot enter into an agreement to keep information confiden-
tial unless specifically authorized by law. As such, confiden-
tiality provisions are unenforceable unless the school district
can point to a statute or court order authorizing the district to
keep the terms of the settlement confidential. Tex. Att'y Gen.
ORD-514 (1988). Furthermore, the terms of a settlement
agreement reached through alternative dispute resolution are
not confidential. Tex. Att'y Gen. ORD-658 (1998).

In addition to whatever formal disciplinary action may be
taken by the employing school district, acts of serious miscon-
duct on the part of a certified educator may result in an ethics
complaint. The enforcement procedures are outlined in 19 Tex.
AbMIN. CoDE ch. 247, subch. F.

Liability for failing to take action

Supervisors are at particular risk of liability, especially in
situations involving sexual abuse of a student by a public
school employee. In Doev. Taylor Independent School District,
15 F.3d 443, 454 (5th Cir. 1994), the Fifth Circuit Court held
that supervisory liability can arise when a school official, by
action or inaction, demonstrates “ deliberate indifference” to a
student’s constitutional rights. In fact, arecent decision demon-
strates that even “inept” or “ineffective” action is better than no
action at all. In Doe v. Dallas Independent School District, 113
F.3d 211 (5th Cir. 1998), the Fifth Circuit Court held that an
elementary principal was entitled to qualified immunity
because she did not ignore information she received about pos-
sible sexual abuse of male students. Although the principal
thought the allegations were untrue, she did warn the accused
teacher to behave appropriately. The plaintiffs alleged that the
principal’s failure to reprimand the teacher or to transfer him
demonstrated deliberate indifference. But the court concluded,
relying on the Doe v. Taylor standard, that she was entitled to
qualified immunity because actions by officials that are mere-
ly inept or ineffective do not amount to deliberate indifference.
Id. at 219.



School districts are less likely to be held liable under
Section 1983. In order to prevail against a school district on a
Section 1983 claim arising from an employee’'s alleged sexual
misconduct toward a student, the plaintiff must demonstrate
that an official policy or custom of the district inflicted the con-
stitutional injury. See Doe v. Dallas Indep. Sch. Dist., 153 F.3d
at 220 (citing City of Canton v. Harris, 489 U.S. 378, 385 91
(1989)). In other words, a school district can be held liable
under Section 1983 only for those acts for which the district is
actually responsible. A school district cannot be held liable
under a respondent superior theory “solely because [the dis-
trict] employs atortfeasor.” Monell v. Dep't of Social Serv., 436
U.S. 658, 691 (1978).

In order to prevail against a school district on a Title 1X
claim arising from an employee’s sexual harassment of a stu-
dent, a plaintiff must demonstrate that “an official who . . . has
authority to address the alleged discrimination and to institute
corrective measures on the [district’s] behaf ha[d] actual
knowledge of discrimination . . . and fail[ed] to adequately
respond.” Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S.274
(1998); see also Davis v. Monroe County Board of Educ., 119
S.1Ct. 1661 (1999). A school district cannot be held liable in
damages absent evidence of (1) actual notice and (2) deliberate
indifference. 1d. Applying this standard, the Supreme Court
rejected the Title IX claim of afemale high school student who
alleged that she had been seduced by her teacher. The Supreme
Court noted that the only school district official to have had
information about the teacher’'s misconduct was the high

school principal. However, the principal’s information consist-
ed of a complaint from the parents of other students charging
that the teacher had made inappropriate comments during
class. According to the Supreme Court, such complaints were
“plainly insufficient to alert the principal to the possibility that
[the teacher] was involved in a sexual relationship with a stu-
dent” Moreover, the school district terminated the teacher’s
employment upon learning of his inappropriate relationship
with the plaintiff. Under such circumstances, the plaintiff failed
to satisfy the requirements of actual notice and deliberate indif-
ference on the part of an official with the requisite authority to
implement corrective measures. The Fifth Circuit Court of
Appeals recently determined that the administrator’s response
in Doe v. Dallas (above), which it described as a “tragic error
in judgment,” was sufficient to preclude liability under Title
IX. Doe v. Dallas Indep. Sch. Dist., 220 F.3d 380 (5th Cir.
2000).

Conclusion

Responding to allegations of employee misconduct is an
important function of any school administrator, and a school
attorney can be instrumental in guiding administrators through
the investigation and documentation process. A prompt, thor-
ough investigation, supported by clear, objective documenta
tion can go along way towards preventing litigation or defeat-
ing litigation when it does arise. Taking the time to document
thoroughly in the initial stages will make any repercussions of
the misconduct that much easier to confront.

TEXAS CHARTER SCHOOL LAWS: AN OVERVIEW
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When the Texas Legislature unveiled its revised Education
Code in 1995, it introduced a fresh concept to our state. It
authorized an “aternative method of operation” in accordance
with the provisions of the new Chapter 12. Section 12.001,
Texas Education Code (TEC), provides as follows:

As an alternative to operating in the manner generally
provided by this title, an independent school district, a
school campus, or an educational program may choose to
operate under a charter in accordance with this chapter.

The idea seems to have taken hold. Today, over 30,000 Texas
students attend charter schools. While these new schools are
concentrated in the metropolitan areas of Houston, Dallas,
Austin, and San Antonio, they have also opened in places such
as Lometa, Donna, and New Waverly. Most charter schools in
Texas are “open-enrollment” schools, created with the author-
ization of the State Board of Education (SBOE) under
Subchapter D of Chapterl2. As of October 2000, the SBOE
had authorized 179 open-enrollment charters. Because the geo-
graphic areas of these schools often encompass the boundaries
of more than one school district, their influence has grown
tremendously over the past few years. Further, parental interest
in the campus charter option available within the structure of a
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traditional school district continuesto grow. In short, all school
law attorneys, even those who represent the most rural of dis-
tricts, now have a need to know the fundamentals of Chapter
12.

This overview is organized around the three types of char-
ters authorized by the Texas Legidature. Pursuant to Chapter
12, the classes of charter are:

(1) a home-rule school district charter as provided by
Subchapter B;

(2) a campus or campus program charter as provided by
Subchapter C; or

(3) an open-enrollment charter as provided by Subchapter
D.:

Following arelatively brief discussion of home-rule and cam-
pus charters, we will provide a more detailed treatment of the
most common variety, the open-enrollment charter, then
explore potential legal questions pertaining to open-enrollment
charter schools.
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Home-Rule School District Charters

Texas Education Code, Subchapter B, Chapter 12, permits a
school district to take the “local control” philosophy a step far-
ther. By adopting a home-rule district charter, a district can
avoid certain restrictions and mandates under which it must
otherwise operate. Most notably, a district operating under a
properly adopted home-rule charter is not bound by Chapter
372 or, in elementary and middle grades, the Texas Essential
Knowledge and Skills (TEKS).® Further, a home-rule district
“may adopt and operate under any governance structure” andis
thus free to “create offices, ... determine the time and method
of selecting officers ... and prescribe the qualifications and
duties of officers.”*

To date, no district has undertaken the effort to adopt a
home-rule charter. The process set forth in Subchapter B is, in
fact, rather elaborate. Proceedings for a home-rule charter may
be initiated by either a petition signed by at least five percent
of the registered voters of adistrict or aresolution approved by
two-thirds of the board of trustees.®* Once a petition has been
presented or a resolution adopted, the board of trustees must
appoint a charter commission in accordance with the statute's
membership requirements.® After this commission has drafted
a proposed charter, it must submit the draft for review by the
Secretary of State for a determination of compliance with the
Voting Rights Act.” If the proposed charter is deemed to com-
ply with the Voting Rights Act, it must then be submitted to the
commissioner of education for legal review.? If approved by the
commissioner, the board of trustees of the district must order
an election on the proposed charter.® Findly, the charter is
effective if approved in an election in which “at least 25 per-
cent of the registered voters of the district vote.”*

In terms of state-level accountability, al provisions of
Chapter 39, TEC, apply to a home-rule district charter.*
Additionally, the State Board of Education is empowered to
revoke or place on probation a home-rule district charter if it
determines that the district:

(1) committed a materia violation of the charter;

(2) failed to satisfy generally accepted accounting stan-

dards of fiscal management; or

(3) failed to comply with [Subchapter B] or other applica

ble federa or state law or rule.”?

It is not clear why Texas school districts have not experi-
mented with the home-rule option. Perhaps the procedural bar-
riers appear too daunting. On the other hand, district leaders
might simply be satisfied with the level of flexibility generally
available under the revised Education Code.

Campus and Campus Program Charters

Chapter 12 also provides the option for a single campus or
program within a district to operate under its own charter.* As
with the home-rule charter, a campus operating under a charter
is freed from certain restrictions and mandates. In addition to
the releases available under a home-rule charter, a campus
operating under acharter is freed from teacher certification and
contractual requirements, class size limits, and any local
requirements waived by the district.** The statute does, howev-
er, include a special requirement concerning admission of stu-
dents:
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Eligibility criteria for admission of students to the cam-
pus or program for which a charter is granted under this
subchapter must give priority on the basis of geographic
and residency considerations. After priority is given on
those bases, secondary consideration may be given to a
student’s age, grade level, or academic credentials in
general or in a specific area, as necessary for the type of
program offered.®

Thus, acampus or program operating under a charter is subject
to additional restrictions when assigning of students.

A campus or program charter takes the form of a contract
between the board of trustees and the chief operating officer of
the campus or program for which the charter is granted.”® The
arrangement may be initiated by a petition signed by the par-
ents of a majority of the students at the school campus and a
majority of the classroom teachers at the campus.’” While the
board of trustees of a district is not obliged to approve a char-
ter when presented with such a petition, aboard “may not arbi-
trarily deny a charter.”*® Further, in 1997, the Legislature added
a requirement that each district adopt a campus charter and
campus program charter policy that specifies:

(1) the process to be followed for approval of a campus
charter or campus program charter;

(2) the statutory requirements with which a campus charter
or campus program charter must comply; and

(3) the items that must be included in a charter applica
tion.®

It is estimated that 25 to 30 campus charters have been
approved in Texas, with the majority concentrated in the
Houston Independent School District. Not all of these charters
were, however, approved under the petition process described
above. Rather, some were approved under the provisions of
Section 12.003, TEC, which states:

This chapter does not limit the authority of the board of
trustees of a school district to grant a charter to a campus
or program to operate in accordance with the other pro-
visions of this title and rules adopted under those provi-
sions.

Thus, adistrict’s board of trustees may grant a charter pursuant
to the petition process set forth in Subchapter C, or it may grant
a charter to a campus or program on its own initiative® The
critical distinction between these two forms of charters is that
only those campus or program charters granted in response to
apetition presented by parents and teachers serve to release the
campus or program from state requirements. The rationale for
this distinction is evident. A district should not be permitted to
waive a portion of the state regulatory scheme absent some
form of consent from those whom the regulations are designed
to serve. Accordingly, the magjority of parents and teachers at a
campus must agree to waive protections such as the procedur-
al and certification requirements found in TEC Chapter 21.

Because a campus or program charter is approved in the
form of a contract, its content becomes a matter of negotiation
between district and campus or program officials. Although the
charter statute addresses issues such as student performance,
public accountability, antidiscrimination, and health and safety



matters, other equally important subjects are |eft to be decided
by the parties to the contract.* The district and campus will, for
instance, have to come to terms regarding governance, budget-
ary, personnel, and specia population issues. Once in effect, a
campus or program charter may only be revised with the
approval of the board of trustees and, again, a petition signed
by amagjority of the parents and classroom teachers at the cam-
pus or in the program.?

The accountability provisions in Subchapter C give local
boards of trustees authority similar to that given the SBOE for
purposes of home-rule district charters. A local board may
place on probation or revoke a campus or program charter on
the same bases that the SBOE may place on probation or
revoke a home-rule charter.?® On the other hand, although the
continuation of a home-rule district charter is contingent on
“acceptable student performance on assessment instruments
adopted under Subchapter B, Chapter 39,” continuation of a
campus or program charter is instead contingent upon the per-
formance targets established in the charter.* Thus, a district
may require a campus or program to exceed the minimum level
of acceptable performance under Chapter 39 in order to sur-
vive. Alternatively, it is conceivable that a district might, under
special circumstances, permit a campus or program charter to
establish targets lower than those acceptable in the rest of the
district.®

The foregoing review addresses only the most elementary
aspects of the Texas campus charter provisions. Because there
have been no court or commissioner decisions in this area,
many questions remain to be answered. It is unclear, for
instance, whether a district may create a campus for the pur-
pose of granting a charter or whether a district may grant a
charter to a campus currently operating as a private school.
Though it appears that a district may only issue a charter to a
campus previously operating as a campus within the district,®
the statute remains open to interpretation on this point. Further,
the board of trustees may find itself in a position of having to
approve a charter it did not seek since, as noted above,
12.052(c) directs that a board may not arbitrarily deny a char-
ter. It remains unclear, for example, whether, in negotiating the
content of a campus charter, a district may require termsincon-
sistent with those presented in the charter petition. Similarly,
perhaps Chapter 12 permits a district to respond to a campus
charter petition by granting the charter, but negotiating its
terms and vesting authority with campus administrators who
actively opposed the petition effort.?

Although schools operating under campus and program
charters are not yet as prevalent as open-enrollment charter
schools, the level of interest among parents and teachers
appears to be on the rise. It is atrend that warrants continued
attention by the school law bar.

Open-Enrollment Charter Schools

The open-enrollment charter is, thus far, the most popular
form of charter in Texas. These charters, under the purview of
the SBOE, offer the opportunity for an eligible entity to create
an entirely new public school or, more precisely, a new local
education agency largely equivalent to an independent school
district. Open-enrollment charter schools enjoy arange of free-
dom similar to that allowed campus charters. In short, they are

exempt from the personnel provisions of Chapter 21, the disci-
plinary provisions of Chapter 37, the governance provisionsin
Chapter 11, and many operational requirements. As discussed
in more detail below, however, the provisions identifying the
portions of the law applicable to charter schools are not entire-
ly definitive.

Like campus charters, open-enrollment charters are
approved in the form of a contract, negotiated in this instance
between the school’s sponsoring entity and the State Board.
When open-enrollment charter schools were first granted, the
contract for charter consisted of a one-page document. This
one-page contract identified the charter holder, stated the
beginning and ending dates for the charter, and provided a few
other details of the transaction. Insofar as it addressed what
might constitute a “material violation of the charter,” the con-
tract mostly paraphrased Section 12.115, TEC.

The contract has come a long way since then. The most
recent version of the contract for charter is 16 pages long and
includes 46 paragraphs, some with multiple parts. The contract
incorporates a number of external sources by reference® In
addition, it details a number of obligations undertaken by the
charter holder solely by virtue of the contract.?

Chapter 12 identifies four types of entitieseligibleto receive
acharter:

(1) a[public] institution of higher education ...;

(2) aprivate or independent institution of higher education

©)] é}%’organization exempt from taxation under Section
501(c)(3), Internal Revenue Code ...; or

(4) agovernmenta entity.®

To date, most open-enrollment charters have been awarded to
tax-exempt, non-profit organizations, although the University
of Texas and Houston each hold charters, as do the Harris and
Dallas County Juvenile Boards.

Three types of open-enrollment charters are available to
these eligible entities. The original twenty open-enrollment
charters were authorized by Section 12.101 when that section
was adopted by the 74th Texas Legidature in 1995. The SBOE
awarded these charters at its February, April, and May 1996
board meetings. In 1997, the 75th Texas Legislature granted
the SBOE the authority to award additional charters, as fol-
lows:

(1) not more than 100 charters for open-enrollment charter
schools that adopt an express policy providing for the
admission of students eligible for a public education
grant under Subchapter G, Chapter 29; and

(2) additional charters for open-enrollment charter schools
for which at least 75 percent of the prospective student
population, as specified in the proposed charter, will be
students who have dropped out of school or are at risk
of dropping out of school as defined by Section 29.081.

Tex. Educ. Code 812.1011. The board approved selection

guidelines for this second “generation” of charters in July
1997. In 1998, the board awarded 142 additional charters,
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including 27 “75% Rule” charters. In 1999, the board awarded
9 more 75% Rule charters. The process continued, with selec-
tion rounds in March, July and November of 2000. Currently,
173 open-enrollment charters are in effect, including 56 75%
Rule charters.

Open-enrollment charter schools are subject to the same
range of accountability measures applicable to districts under
Chapter 39, TEC, but are additionally subject to the threat of
revocation under Chapter 12.%* Open-enrollment charters may
be revoked on the same bases as home-rule district charters and
campus charters, except that Subchapter D specifically identi-
fies “failure to satisfy accountability provisions prescribed by
the charter” as amaterial violation of an open-enrollment char-
ter. The State Board has on three occasions voted to revoke an
open-enrollment charter.®

By its terms, every open-enrollment charter expires on a
date set forth in the charter contract and must be renewed in
order to continue operation of the school. In January, 2001, the
SBOE will consider applications for renewal of the original
charters granted in 1996. The renewal application adopted by
the board generally mirrors the latest version of the initial
application for approval .* Because two of the original twenty
charters are no longer in operation, the board will be consider-
ing applications from 18 schools.

LawsApplicable to Open-Enrollment Charter Schools

An open-enrollment charter school is a specia government
institution created when an “€eligible entity” receives an “ open-
enrollment charter” When the eligible entity, whether public
university or private corporation, acts under the charter, it acts
as a public school.® The extent to which these new public
schools participate in governmental powers and duties is out-
lined in Section 12.103 and 12.104, TEC.

Section 12.104(a) provides simply that, “[a]n open-enroll-
ment charter school has the powers granted to schools under
thistitle” Section 12.103 defines applicable duties and restric-
tions:

An open-enrollment charter school is subject to federal
and state laws and rules governing public schools, except
that an open-enrollment charter school is subject to this
code and rules adopted under this code only to the extent
the applicability to an open-enrollment charter school of
aprovision of this code or arule adopted under this code
is specifically provided.

Note that neither provision references laws applicable to pub-
lic school districts; rather, each cites laws applicable to public
schools® The Education Code does not, however, define the
powers or duties of “schools’ as it does for districts. Further,
school-related statutory provisions outside the Education Code
generaly apply to “school districts’ rather than “schools.”*
Thus, the intended scope of these provisions is not entirely
clear.

Taken as awhole, however, the provisions of Subchapter D
provide sufficient guidance to resolve many of the most critical
issues affecting charter school operations. The second subsec-
tion of Section 12.104 is perhaps most instructive. Here, the
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Legislature provides a laundry list of Education Code require-
ments applicable to open-enrollment charters. Thelist includes
provisions relating to the Public Education Information
Management System (“PEIMS’), the Texas Assessment of
Academic Skills (“TAAS"), specia and bilingual education,
and accountability under Chapter 39.%

A number of additional governmental requirements empha-
sizing the responsibilities of charter schools as public entities
are also identified in other sections of Chapter 12. For exam-
ple, Education Code Section 12.105(b) provides that “[t]he
governing body of the school is considered a governmental
body for purposes of Chapters 551 and 552, Government
Code”” Further, Chapter 12 clearly states that a charter school
is required, with narrow exceptions, to enroll all resident stu-
dents who apply.® More specifically, Section 12.111(6) states
that the school must:

prohibit discrimination in admission policy on the basis
of sex, national origin, ethnicity, religion, disability, aca-
demic or athletic ability, or the district the child would
otherwise attend in accordance with this code, although
the charter may provide for the exclusion of a student
who has a documented history of a crimina offense, a
juvenile court adjudication, or discipline problems under
Subchapter A, Chapter 37.

Thus, open-enrollment charter schools are not able to consider
two of the most common selection criteriafor admission to pri-
vate schools — religious affiliation and academic ability.

M oreover, because open-enrollment charter schools are sub-
ject to Education Code provisions “only to the extent the appli-
cability ... is specifically provided,”* we can identify with a
fair degree of certainty Education Code provisions that do not
apply to open-enrollment charter schools. It is clear, for
instance, that no provisions of Chapter 21, TEC, apply to char-
ter schools. These provisions are not included in the list of
requirements under Section 12.014(b), nor does any provision
of Chapter 21 apply expressly to open-enrollment charter
schools. Thus, pursuant to the language in Section 12.103,
open-enrollment charter schools generally share in the employ-
ment options available to private schools.** They may enter into
term contracts, hire teachers on an at-will basis, hire non-certi-
fied teachers, and make arrangements with a third-party admin-
istrator or private management company, to name but a few
examples.

Chapter 12 aso explicitly confers on charter schools bene-
fits unique to public schools. For example, Section 12.105
specifies:

[t]he school is immune from ligbility to the same extent
as aschool district, and its employees and volunteers are
immune from liability to the same extent as school dis-
trict employees and volunteers.®

(See, “ Sovereign Immunity and the Private Holder of an Open-
Enrollment Charter,” below.) This section further provides that:

An employee of an open-enrollment charter school who
qualifies for membership in the Teacher Retirement
System of Texas shall be covered under the system to the



same extent a qualified employee of a school district is
covered.®

(Note that, in these instances, laws are made applicable to char-
ter schools “to the same extent as a school district” or “to the
same extent as school district employees and volunteers.”)
Funding provisions are also spelled out in some detail . For
example, Sections 12.106 and 12.107 state that charter schools
are to receive an amount equal to what the sending district
would have received to educate the same child.* Charters are
also given the same access as school districts to transportation
funding and free state textbooks.*

Immunity | ssues Affecting the Private Holder of an Open-
Enroliment Charter

The open-enrollment charter law does not “privatize” pub-
lic education. Instead, a mixed group of charitable organiza-
tions, counties, and colleges and universities are placed under
the “federal and state laws governing public schools”* It is
true that private 501(c)(3) corporations hold the vast majority
of open-enrollment charters. It is aso true that the public
schools operated by these private companies are subject to the
Education Code only as expressly provided by Section
12.104(b) or elsewhere in the code. But much of public school
law does apply to the operation of these schools. The fact that
some school laws apply and some do not often raises old ques-
tionsin anew context. The lawyer who cracks open the School
Law Bulletin® to Chapter 12, Subchapter D will soon detect
fault lines where well-known principles of public school law
meet the new and unfamiliar territory of private ownership and
private control. In the space remaining, we offer an illustrative
example of the legal issues that may arise when dealing with
private charter school holders. We have chosen for this purpose
the immunity provision provisions of Education Code Section
12.105(c).

Section 12.105(c) confers immunity to an open-enrollment
charter, as follows:

The school isimmune from liability to the same extent as
a school district, and its employees and volunteers are
immune from liability to the same extent as school dis-
trict employees and volunteers.

This language confers both governmental immunity to the
charter school and official immunity to its employees and vol-
unteers.

The immunity of school district employeesand volunteersis
conferred by Education Code Chapter 22 to charter school
employees and volunteers. Chapter 22 grants a specific set of
immunities, most notably granting “professional employees,’
immunity for actsincident to the position that involve the exer-
cise of discretion except in certain circumstances involving
discipline.*® Chapter 22 also grants immunities to non-profes-
sional employees when administering medications to school-
children,®* and extends protection to school volunteers.*

The statutory immunity provisions of Chapter codify com-
mon law official immunity, an affirmative defense that protects
a government official from personal liability (1) for the per-
formance of a discretionary duty (2) within the scope of the

officia’s authority, if (3) the official actsin good faith.* While
the element of “good faith” is not expressly stated in the
statute, courts have included this traditional element when
applying Chapter 22 immunities.* Consistent with the purpose
of the immunity, officials also enjoy a statutory right to an
interlocutory appeal from denial of immunity.* When official
immunity shields a government official from liability, sover-
eign immunity also shields the governmental employer from
vicarious liability.®

The common-law doctrine of governmental immunity con-
sists of two separate principles: Thefirst provides that the state
is immune from suit regardless of its liability; and the second
provides immunity from liability even where it has consented
to suit.” Section 12.105(c) confers on the charter school only
governmental immunity from liability, not immunity from suit.
Because Section 12.105(c) confers governmental immunity on
the charter school, as opposed to the charter holder, its protec-
tions extend only to the conduct of school affairs. In conduct-
ing these affairs the school is protected “to the same extent as
aschool district.”

Because Section 12.105(c) extends immunity only to the
school operated by the charter holder, the covered “entity” has
by definition only governmental functions.® Private charter
holders, on the other hand, often carry out non-governmental
activities as well as school operations. In this respect, private
charter holders resemble cities. Like private charter holders,
municipalities are protected by the doctrine of sovereign
immunity only when engaged in “governmental” activity; they
engage in many “proprietary” activities for which they enjoy
no immunity at all.* Yet school districts and cities are political
subdivisions® of the state; the typical holder of an open-enroll-
ment charter is not. Thus the proprietary-verses-governmental
distinction is clearly not on al fours with the dual nature of a
private charter holder. Still, although the line may be drawn by
adifferent rule, in both cases an entity engages in governmen-
tal and non-governmental activities. We suspect that aline sim-
ilar to the one traditionally drawn between proprietary and gov-
ernmental functionswill find a place in the law of open-enroll-
ment charters.

Another area of interest regarding immunity as it applies to
the private charter holder involves Section 1983 claims. Under
Monell v. Dep't of Soc. Servs. of New York,* Texas courts
have held that school districts are considered “persons’ under
42 U.S.C. 81983.% The question whether a private corporation
operating a charter school is a “person” for purposes of 42
U.S.C. 81983 requires no judicial gloss. Private charter holders
are clearly amenable to suit under 81983 as “persons.” The
questions pertinent to a 81983 suit against charter schools are:
Does the operation of a charter school constitute action taken
“under color of state law”? If so, does this activity constitute
“state action” sufficient to make school officials liable for con-
stitutional torts? The answer to both questions is probably,
“yes”

Finding state action and finding action under color of state
law are two separate inquiries, although they are related. Both
are highly fact intensive. In Lugar v. Edmonson Oil Co.,* the
United States Supreme Court held that a private person may be
liable under 81983 for congtitutional torts under a two-part
analysis. First, in order to invoke the remedy made available
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through 42 U.S.C. 81983, the civil rights plaintiff must show
use or abuse of a power “possessed by virtue of state law and
made possible only because the wrongdoer is clothed with the
authority of state law.® Thisisaction “under color of state law”
for purposes of §1983. Second, the plaintiff must show that the
action taken under color of state law violated a federally pro-
tected right. The Court noted that “most rights secured by the
Congtitution and laws of the United States are protected only
against infringement by governments,”* and that careful adher-
ence to this “state action requirement” in such instances is
essential to preserve “an area of individual freedom by limiting
the reach of federal law and federal judicia power.”® But the
courts stressed that some federal rights are secured against
infringement by private citizens as well as governments, and
the state action inquiry only applies where the underlying fed-
eral right requires it.” Secondly, it suggested the threshold for
finding action under color of state law is lower than that for
finding state action.®

Itisnot our purpose hereto provide afull exegesis on Lugar
or its progeny. Rather, we assume for the sake of argument that,
in aproper case, private officials operating an open-enrollment
charter school can be liable under §1983 for constitutional torts
arising out of the public school authority granted to them in the
charter. Our question israther, in such a case, are charter school
officials entitled to the qualified immunity enjoyed by state
officials?

Oddly the answer could be, “no.” In Wyatt v. Cole,® the
Supreme Court addressed whether private individuals were
liable for aconstitutional tort they committed by making use of
a state replevin statute which was presumptively valid at the
time they used it, but which was declared (in the same case) to
be unconstitutional. Although the Fifth Circuit dismissed the
state defendants and the private individuals on the basis of
qualified immunity, the Supreme Court granted certiorari to
resolve a split among the circuit courts on the question of the
private individuals' liability, and reversed.

The Court found that 81983 “creates a species of liability
that on its face admits of no immunities” ™ Nevertheless, the
Court noted that it had developed a set of 81983 immunities
where “the tradition of immunity was so firmly rooted in the
common law and was supported by such strong policy reasons
that * Congress would have specifically so provided if it had it
wished to abolish the doctrine.”™ All nine Justices agreed that
the first prong of this test was satisfied. When Section 1 of the
Civil Rights Act of 1871 was enacted,” malicious prosecution
and abuse of process contained actual malice as an essential
element of those torts. They also agreed that, in Harlow v.
Fitzgerald,” the Court substantially reformed the common law
of immunities as it existed in 1871, changing what had been
an inquiry into subjective good faith into an objective analysis
of the state of the law at the time of an officia’s action. Since
Harlow, qualified immunity is a very different immunity than
the good faith defense available in 1871. Accordingly, the
Court undertook a frank assessment of the policy purposes
behind the Harlow immunity and whether they apply with
equal force when private individuals are held liable for consti-
tutional torts under §1983.

The Supreme Court in Wyatt | held that its reformulated
qualified immunity doctrine should not be extended to protect
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private individuals, but it expressly held open the question
whether a more limited protection based on 1871 common law
should be provided instead.” On remand, noting that each of
the five Justices concurring or dissenting from the opinion sup-
ported this approach, the Fifth Circuit implied agood faith ele-
ment to the §1983 cause of action.” Indeed, the Fifth Circuit
may have gone beyond what the majority had in mind. When it
restated the good faith element, the Fifth Circuit used the
Harlow test: “[P]rivate persons sued on the basis of Lugar may
be held liable for damages under §1983 only if they failed to
act in good faith in invoking the unconstitutional state proce-
dures, that is, if they either knew or should have known that the
statute upon which they relied was unconstitutional.””
Consequently, after Wyatt | and Wyaitt 11, a private individual
found liable under 81983 enjoys protection that closely mimics
qualified immunity, but is not qualified immunity. The differ-
ence between the two types of immunity embodied in Mitchell
v. Forsyth, 472 U.S. 511, 105 S.Ct. 2806 (1985). Qualified
immunity protects government officials from the expense and
distraction of trying cases arising out of their official conduct.
To protect officials from the burdens of trial, Mitchell found a
common law right to an interlocutory appeal from denial of
immunity similar to the statutory right provided by Texas law.”
Whyatt I1's good faith element puts the burden of proof on plain-
tiff, but still exposes defendant to the burden of trial.

Thus, charter school officials could well be denied the pro-
tections of qualified immunity even if they are held to be liable
for a congtitutional tort under 81983. Between liability and
immunity lies a danger zone, where private conduct is suffi-
ciently public for 81983 color-of-law purposes, sufficiently
public to be accounted “state action,” yet not sufficiently pub-
lic to merit the protections of qualified immunity. Officials
falling into this zone must be satisfied with the good faith pro-
tections of Wyatt I1.7®

Conclusion

When the Texas Legislature unveiled Education Code
Chapter 12 in 1995, it introduced a fresh concept to our state
indeed. By authorizing the “aternative” methods of operation
discussed above, it may have introduced innovative programs
and choices to the public school system. It has certainly intro-
duced unsettled questions for the school lawyer.
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